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SUMMONS.

The President of the United States of America,

to HAMMON CONSOLIDATED GOLD
FIELDS, a Corporation of the State of Maine,

Defendant Above Named, GREETING:
You are hereby summoned and required to ap-

pear and answer the complaint of the plaintiff on

file in the office of the Clerk of said court, at the

City of Nome, in said Territory, within thirty days

from the service of this summons upon you, or

judgment for want thereof will be taken against

you; and you are hereby notified that if you fail

to answer the said complaint the plaintiff will take

judgment against you for the sum demanded in the

complaint, to wit, the sum of forty-six thousand one

hundred and one and 75/100 ($48,101.75) dollars, to-

gether with interest thereon at eight per cent per

annum from December 1, 1928, and statutory at-

torney's fees and costs of suit.

WITNESS, the Honorable G. J. LOMEN, Judge

of the said District Court, and the seal of said

court heretofore affixed, this fifteenth day of June,

in the year of our Lord one thousand nine hundred

and twenty-nine, and of the Independence of the

United States the one hundred and fifty-third.

[Seal] THOS. D. JENSEN,
Clerk of the District Court, Territory of Alaska,

Second Division.

By Norvin W. Lewis,

Deputy Clerk.
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United States Marshal's Office,

District of Alaska,

2d Division,—ss.

I hereby certify that I received the within sum-

mons on the 15th day of June, 1929, and thereafter,

on the 15th day of June, 1929, I served the same at

Nome, Alaska, by delivering to and leaving with

John Triechler, statutory agent of the Hammon
Consolidated Gold Fields, a true copy thereof, to-

gether with a certified copy of the complaint filed

herein, both certified to by the attorney for the

plaintiff.

Returned this 17 day of June, 1929.

CHAS. D. JONES,
U. S. Marshal.

By C. M. AUyn,

Deputy.

Marshal's costs: 1 service, $3.00. [1*]

[Endorsed] : Filed June 17, 1929. [2]

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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In the District Court of the Territory of Alaska,

Second Division.

No. 3100.

E. E. POWELL,
Plaintiff,

vs.

HAMMON CONSOLIDATED GOLD FIELDS,

a Corporation of the State of Maine,

Defendant.

COMPLAINT.

Plaintiff complains of defendant and for cause of

action alleges

:

I.

Defendant, Hammon Consolidated Gold Fields,

is and was at all times herein mentioned a corpo-

ration duly organized under the laws of the State

of Maine, and engaged in business in the Territory

of Alaska.

II.

Nome Dredging Trust is and was at all times

herein mentioned an unincorporated association in

the form of a common-law trust, formed and or-

ganized by trust agreement duly executed and ac-

knowledged, with power and authority to contract

in its trust name, by its officers and trustees.

III.

On or about July 23, 1923, said Nome Dredging

Trust and said Hammon Consolidated Gold Fields
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made, entered into and executed a certain contract

in writing, a true cojDy of which is hereto annexed,

marked Exhibit One and made a part of this com-

plaint. [3]

IV.

At and prior to the making, execution and deliv-

ery of said contract Exhibit One, the plaintiff,

E. E. Powell, was and he still is the owner of all

those certain mining claims and properties enumer-

ated in Schedule "C" to Exhibit One, situated in

the Cape Nome Mining and Recording District,

Territory of Alaska, Second Division, enumerated

and described as follows:

Those certain placer mining claims known

as Adelaide and Nos. 4, 5, and 6 Below Discov-

ery on Bourbon Creek, being Mineral Survey

No. 685; No. 1 Below Discovery on Bourbon

Creek, being Mineral Survey No. 688; No. 2

Below Discovery on Bourbon Creek, being

Mineral Survey No. 687; No. 3 Below Discov-

ery on Bourbon Creek, being Mineral Survey

No. 686; Discovery on Bourbon Creek (some-

times known as Northern Queen), being Min-

eral Survey No. 689; Bench No. 1 on Bourbon

Creek, being part of Mineral Survey No. 691,

an undivided one-half interest in Bench No. 2

on Bourbon Creek, being part of ^lineral

Survey No. 691; Buena Vista, being Mineral

Survey No. 699; Lucky Fraction and Fraction

No. 1 on Bourbon Creek, being Mineral Survey

No. 690 ; an undivided one-half interest in Lind

Fraction, being Mineral Survey No. 1125; No.
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31/2 Above Discovery on Bourbon Creek, being

Mineral Survey No. 756 ; an undivided one-third

interest in No. 1 on Holyoke Creek, being Min-

eral KSurvey No. 1229 ; an undivided 49/100 in-

terest in No. 2 on Holyoke Creek, being Min-

eral Survey No. 1185; Bench No. 2 off Discov-

ery on Left Limit of Wonder Creek, Elk,

Thomas Bench and Bamboo Bench, being Min-

eral Survey No. 694; an undivided 13/24 in-

terest in Saturday No. 2, being Mineral Survey

No. 695; Nugget Bench on Saturday Creek

and Tuvo, being Mineral Survey No. 697, Dis-

covery on Saturday Creek, being Mineral Sur-

vey No. 696 and No. 2 Above on Lake Creek,

being Mineral Survey No. 628, together with all

and singular the tenements, hereditaments, ap-

purtenances, ditches and ditch and water rights

thereunto belonging and appertaining.

V.

On or about July 23, 1923, and immediately or

very shortly after the execution of said contract,

Exhibit One, the plaintiff, E. E. Powell, and the

said Nome Dredging Trust, made, entered into and

executed a certain contract in writing, a true copy

of which is annexed to and made a part of this

complaint, marked Exhibit Two. [4]

VI.

On or about July 23, 1923, and immediately or

very shortly after the execution of said contract

Exhibit One, the said Nome Dredging Trust ob-

tained the other leases in the form prescribed by
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said contract Exhibit One, of the real property

referred to in said Exhibit One, and described in

Schedules '^B" and "D" thereto, from the Alaska

Dredging Company and E. E. Powell, respectively,

said leases being mufafis mutandis identical with

Exhibit Two.

VII.

On or shortly after July 23, 1923, and prior to

August 15, 1923, the plaintiff, E. E. Powell, duly

delivered in escrow to the Bank of California, N. A.,

San Francisco, Calif., a deed, designated for con-

venient reference "G." Said deed was duly exe-

cuted and acknowledged by said E. E. Powell, and

a true copy of same is hereto attached marked

Exhibit Three and made a part of this complaint;

and with said deed, and at the same time, delivered

escrow instructions in writing to said Bank of

California, N. A., San Francisco, Calif., which said

escrow instructions were signed by plaintiff and

approved in writing by Nome Dredging Trust, and

a true copy thereof is hereto annexed, marked Ex-

hibit Four and made a part of this complaint.

VIII.

The said Bank of California, N. A., received

said deed and instructions and receipted therefor

in the following words:

"Receipt of the above-mentioned deed is hereby

acknowledged, to be held pursuant to the fore-

going instructions.

BANK OF CALIFORNIA, N. A.,

By STUART F. SMITH,
V. P." [5]
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IX.

On or shortly after July 23, 1923, and prior to

August 15, 1923, said Alaska Dredging Company

and E. E. Powell, respectively, delivered in escrow

to said Bank of California, N. A., San Francisco,

Calif., deeds duly executed and acknowledged, for

the real property designated in Schedules "B"
and "D," respectively, to Exhibit One, to this com-

plaint, which said deeds, for convenient reference,

were designated as
'

'F " and " H, " respectively ; and

with said deeds then and there delivered to the

said Bank of California, N. A., escrow instructions

in writing, which said escrow instructions were

signed by said Alaska Dredging Company, a cor-

poration, and E. E. Powell, respectively, were ap-

proved in writing by said Nome Dredging Trust,

and were in form and substance in accordance with

the provisions and requirements of said contract

Exhibit One. Receipts were given therefor by said

Bank of California, N. A., in substantially the same

form as the receipt set forth in Paragraph VIII

hereof.

X.

On or shortly after July 23, 1923, and prior to

August 15, 1923, said Nome Dredging Trust deliv-

ered to said Bank of California, N. A., San Fran-

cisco, Calif., in escrow, all those certain deeds, bills

of sale, and documents, duly executed and acknowl-

edged, as provided in said contract Exhibit One,

to be by it so deposited in escrow, all in the form

provided by said Exhibit One, and at the same time

delivered to said Bank of California, N. A., escrow
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instructions in writing, duly signed by said Nome
Dredging Trust and approved by the defendant,

Hammon Consolidated Gold Fields, which said es-

crow instructions and the receipt then and there

given therefor by the Bank of California, N. A., are

annexed to and made a part of this complaint, and

marked Exhibit Five. [6]

XI.

Upon the execution and delivery of the contract

Exhibit One to this complaint by said Nome Dredg-

ing Trust, and said Hammon Consolidated Gold

Fields, a corporation, and not later than August

15, 1923, said defendant, Hammon Consolidated

Gold Fields, took possession of all and singular

the real and personal property described in said

contract Exhibit One, and the Schedules "A,"

"B," "C" and "D" thereto, and commenced the

performance of the lease thereby created, and so

continued in the possession of all said property and

in the performance of said lease, until subsequent

to December 29, 1927. On December 30, 1927, said

defendant, Hammon Consolidated Gold Fields,

wrongfully attempted to withdraw from and sur-

render said lease, Exhibit One, by telegraphing

and delivering to said Nome Dredging Trust,

Alaska Dredging Company, and E. E. Powell, a

notice in writing in words and figures as follows

:
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"San Francisco, December 30, 1927.

Nome Dredging Trust and Messrs. F. S. Powell

and George W. Dutton, Trustees,

307 Crown Building,

Seattle, Washington.

Dear Sirs:

Hammon Consolidated Gold Fields hereby gives

notice that, reserving to itself the rights continuing

in it after termination of that certain agreement

between yourselves and it, dated July 10th, 1923,

it hereby surrenders as of December 31st, 1927, the

lease of and option to purchase certain mining

ground belonging to you and to Alaska Dredging

Company and to E. E. Powell, granted to it by

said agreement, and, subject to the foregoing reser-

vation, hereby surrenders possession of said mining

ground.

A copy of this notice has been sent to Alaska

Dredging Company and to E. E. Powell.

Yours truly,

HAMMON CONSOLIDATED GOLD FIELDS,
By C. A. RIGHT,
President." [7]

XII.

Plaintiff has not, neither has Nome Dredging

Trust nor Alaska Dredging Company, agreed to

accept or accepted the said attempted surrender

or termination of said lease and option Exhibit One,

and plaintiff has not, neither has Nome Dredging

Trust nor Alaska Dredging Company at any time

taken or accepted possession of any of the real or
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personal property described in said contract Exhibit

One and the Schedules "A," ''B," "C" and "D"
thereto. The plaintiff has never at any time and

does not now agree to the said attempted surrender

and termination of defendant's liability to him cre-

ated by the execution of the said contracts Exhibit

One and Exhibit Two, and neither plaintiff nor

Nome Dredging Trust have ever taken or accepted

possession of any part of the real or personal prop-

erty described in said contracts. Said contracts,

Exhibit One and Exhibit Two, are still in full force

and effect, as are likewise the other leases and op-

tions executed pursuant to and in accordance with

the provisions of said Exhibit One.

XIII.

Notwithstanding the wrongful attempt of defend-

ant to terminate and surrender said lease and op-

tion, Exhibit One and the other said leases and

options executed pursuant thereto, and to surrender

the possession of the property described therein, the

defendant continued during a large part of the min-

ing season of the year 1923 to mine and dredge upon

the claims described in Schedule "B" to said Ex-

hibit One and paid to the Alaska Dredging Com-

pany the agreed royalty from such mining and

dredging operations, amounting to |8,898.25.

XIV.

Defendant, Hammon Consolidated Gold Fields,

has made in full all the payments i3rovided in Para-

graph 2 of said Exhibit One and did not exercise



12 Hammon Consolidated Gold Fields

its optional right to surrender provided in said

Paragraph 2. [8]

XV.

Defendant, Hammon Consolidated Gold Fields,

has paid to Nome Dredging Trust and to Alaska

Dredging Company the royalties and/or minimum

annual payments provided by said contract Exhibit

One to be paid to them, to and including the pay-

ments due December 1, 1927, amounting to $85,-

090.00 to Nome Dredging Trust, and $79,249.70 to

Alaska Dredging Company; and has also paid to

Alaska Dredging Company a part only of the roy-

alty and/or minimum annual jDayments due to it

on December 1, 1928, such part amounting to

$8,898.25; and has also paid to plaintiff all the roy-

alty and/or minimum annual payments due plain-

tiff upon said contract Exhibit Two up to and in-

cluding the payments due December 1, 1926, amount-

ing to $26,916.68 in all, and no more, and has paid

to plaintiff on account of royalty and/or minimum

annual payment due December 1, 1927, and refer-

able to the property described in said Exhibit Two
and paragraph IV of this complaint, the sum of

$523.79 and no more.

Defendant has not paid to plaintiff any part of

the royalty and/or minimum annual payment due

plaintiff December 1, 1928, and referable to the

property described in Exhibit Two and paragraph

IV of this complaint, amounting to $25,000.00;

neither has defendant deposited any part thereof

to the account of plaintiff in the Bank of Califor-

nia, N. A., San Francisco, Calif., or elsewhere.
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The whole amount of said royalty and/or minimum
annual pajTiient due plaintiff December 1, 1928,

amounting to $25,000.00, with interest thereon at

the legal rate of eight per cent per annum, is now
due, owing and unpaid from defendant to plaintiff.

The balance of said royalty and/or minimum annual

payment so due plaintiff on December 1, 1927,

amounting to $24,476.21, with interest thereon at

the legal rate of eight per cent per annum, being

the subject matter of another suit commenced in

this court in June, 1928, and in which judgment

has been duly given, made and entered in plaintiff's

favor for the full amount, is not claimed in this

action. [9]

XVI.

Plaintiff has at all times kept and performed all

the agreements of said contract Exhibit Two on

his part to be kept and performed, and so likewise

have the said Nome Dredging Trust, Alaska Dredg-

ing Company and plaintiff at all times kept and

performed all the agreements of said contract Ex-

hibit One and all the leases and options executed

pursuant thereto on their parts respectively to be

kept and performed. [10]

For a second cause of action against the de-

fendant, Hammon Consolidated Gold Fields, plain-

tiff alleges:

I.

Defendant, Hammon Consolidated Gold Fields,

is and was at all times herein mentioned a corpora-

tion duly organized under the laws of the State
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of Maine, and engaged in business in the territory

of Alaska.

11.

Nome Dredging Trust is and was at all times

herein mentioned an unincorporated association in

the form of a common-law trust, formed and or-

ganized by trust agreement duly executed and ac-

knowledged, with power and authority to contract

in its trust name, by its officers and trustees.

III.

On or about July 23, 1923, said Nome Dredging

Trust and said Hammon Consolidated Gold Fields

made, entered into and executed a certain contract

in writing, a true copy of which is hereto annexed,

marked Exhibit One and made a part of this com-

plaint, and the second count thereof.

IV.

At and prior to the making, execution and deliv-

ery of said contract. Exhibit One, the plaintiff, E. E.

Powell, was and he still is the owner of all those cer-

tain mining claims and properties enumerated in

Schedule "D" to Exhibit One, situated in the Cape

Nome Mining and Recording District, Territory of

Alaska, Second Division, enumerated and described

as follows:

Those certain placer mining claims known

as Lawrence, being Mineral Survey No. 1105;

an undivided one-half interest in Discovery on

Lake Creek being Mineral Survey No. 1175;

an undivided one-twelfth interest in No. 1
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Below Discovery on Saturday Creek (except

Solomon Fraction) being Mineral Survey No.

1117; [11] an imdivided one-twelftli interest

in Good Luck Fraction on Saturday Creek,

being Mineral Survey No. 1116; an undivided

one-half interest in Just-a-Little Fraction,

being part of Mineral Survey No. 1296, No. 3

Below Discovery on Dry Creek, being Mineral

Survey No. 1111, and Peluk-Martin Associa-

tion, being Mineral Survey No. 1293,

Together with all and singular the tenements and

hereditaments, appurtenances, ditches and ditch

and water rights thereunto belonging and apper-

taining.

V.

On or about July 23, 1923, and immediately or

very shortly after the execution of said contract.

Exhibit One, the plaintiff, E. E. Powell, and the

said Nome Dredging Trust, made, entered into and

executed a certain contract in writing, a true copy

of which is annexed to and made a part of this sec-

ond count of plaintiff's complaint, marked Exhibit

Six.

VI.

On or about July 23, 1923, and immediately or

very shortly after the execution of said contract

Exhibit One, the said Nome Dredging Trust ob-

tained the other leases in the form prescribed by

said contract Exhibit One, of the real property

referred to in said Exhibit One, and described in

Schedules "B" and "C" thereto, from the Alaska

Dredging Company and E. E. Powell, respectively,
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said leases being mutatis mutandis identical with

Exhibit Six.

VII.

On or shortly after July 23, 1923, and prior to

August 15, 1923, the plaintiff, E. E. Powell, duly

delivered in escrow to the Bank of California, N. A.,

San Francisco, California, a deed, designated for

convenient reference "H." Said deed was duly

executed and acknowledged by said E. E. Powell,

and a true copy of same is hereto attached marked

Exhibit Seven and made a part of this second

coimt of plaintiff's complaint; and with said deed,

and at the same time, delivered escrow instructions

in writing to said Bank of California, N. A., San

Francisco, Calif., which said escrow instructions

were signed by plaintiff and approved [12] in

writing by Nome Dredging Trust, and a true copy

thereof is hereto annexed, marked Exhibit Eight

and made a part of this second count of plaintiff's

complaint.

VIII.

The said Bank of California, N. A., received said

deed and instructions and receipted therefor in the

following words:

"Receipt of the above-mentioned deed is hereby

acknowledged, to be held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.,

By STUART F. SMITH,
V. P."

IX.

On or shortly after July 23, 1923, and prior to
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August 15, 1923, said Alaska Dredging Compauy
and E. E. Powell, respectively, delivered in escrow

to said Bank of California, N. A., San Francisco,

Calif., deeds duly executed and acloiowledged, for

the real property designated in Schedules "B"
and "C," respectively, to Exhibit One, to this

complaint, which said deeds, for convenient refer-

ence, were designated as "F" and "G," respec-

tively, and with said deeds then and there delivered

to the said Bank of California, N. A., escrow in-

structions in writing, which said escrow instruc-

tions were signed by said Alaska Dredging Company,

a corporation, and E. E. Powell, respectively, were

approved in writing by said Nome Dredging Trust,

and were in form and substance in accordance with

the provisions and requirements of said contract

Exhibit One. Receipts were given therefor by said

Bank of California, N. A., in substantially the same

form as the receipt set forth in Paragraph VIII

of this second count of plaintiff's complaint.

X.

On or shortly after July 23, 1923, and prior to

August 15, 1923, said Nome Dredging Trust deliv-

ered to said Bank of California, [13] N. A., San

Francisco, Calif., in escrow, all those certain deeds,

bills of sale, and documents, duly executed and ac-

knowledged, as provided m said contract Exhibit

One, to be by it so deposited in escrow, all in the

form provided by said Exhibit One, and at the same

time delivered to said Bank of California, N. A.,

escrow instructions in writing, duly signed by said
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Nome Dredging Trust and approved by the defend-

ant, Hammon Consolidated Gold Fields, which said

escrow instructions and the receipt then and there

given therefor by the Bank of California, N. A.,

are annexed to and made a part of this second count

of plaintiff's complaint, and marked Exhibit Five.

XI.

Upon the execution and delivery of the contract

Exhibit One to this complaint, by said Nome Dredg-

ing Trust, and said Hanmion Consolidated Gold

Fields, a corporation, and not later than August

15, 1923, said defendant, Hammon Consolidated

Gold Fields, took possession of all and singular the

real and personal property described in said con-

tract Exhibit One, and the Schedules "A," ''B,"

^'C" and "D" thereto, and commenced the perform-

ance of the lease thereby created, and so continued

in the possession of all said property and in the

performance of said lease, until subsequent to De-

cember 29, 1927. On December 30, 1927, said de-

fendant, Hammon Consolidated Gold Fields, wrong-

fully attempted to withdraw from and surrender

said lease. Exhibit One by telegraphing and de-

livering to said Nome Dredging Trust, Alaska

Dredging Company, and E. E. Powell, a notice in

writing in words and figures as follows

:
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"San Francisco, December 30, 1927.

Nome Dredging Trust and Messrs. F. S. Powell and

George W. Dutton, Trustees,

307 Crown Building,

Seattle, Washington.

Dear Sirs:

Hammon Consolidated Gold Fields hereby gives

notice [14] that, reserving to itself the rights

continuing in it after termination of that certain

agreement between yourselves and it, dated July

10th, 1923, it hereby surrenders as of December

31st, 1927, the lease of and option to purchase cer-

tain mining ground belonging to you and to Alaska

Dredging Company and to E. E. Powell, granted

to it by said agreement, and, subject to the fore-

going reservation, hereby surrenders possession of

said mining ground.

A copy of this notice has been sent to Alaska

Dredging Company and to E. E. Powell.

Yours truly,

HAMMON CONSOLIDATED GOLD FIELDS.
By C. A. HIGHT,

President. '

'

XII.

Plaintiff has not, neither has Nome Dredging

Trust nor Alaska Dredging Company, agreed to

accept or accepted the said attempted surrender

or termination of said lease and option Exhibit

One, and plaintiif has not, neither has Nome Dredg-

ing Trust nor Alaska Dredging Company, at any

time taken or accepted possession of any of the real



20 Hammon Consolidated Gold Fields

or personal ]3roperty described in said contract Ex-

hibit One and the Schedules ''A," ''B," "C" and

"D" thereto. The plaintiff has never at any time

and docs not now agree to the said attempted sur-

render and termination of defendant's liability to

him created by the execution of the said contracts

Exhibit One and Exhibit Six, and neither plaintiff

nor Nome Dredging Trust have ever taken or ac-

cepted possession of any part of the real or per-

sonal property described in said contracts. That

said contracts Exhibit One and Exhibit Six are still

in full force and effect, as are like- the other leases

and options executed pursuant to and in accordance

with the provisions of said Exhibit One.

XIII.

Notwithstanding the wrongful attempt of defend-

ant to terminate and surrender said lease and op-

tion. Exhibit One and the other said leases and op-

tions executed pursuant thereto, and to surrender

[15] the possession of the property therein de-

scribed, the defendant continued during a large part

of the mining season of the year 1928 to mine and

dredge upon the claims described in Schedule "B"
to said Exhibit One and paid to the Alaska Dredging

Company the agreed royalty from such mining and

dredging operations, amounting to $8,898.25.

XIV.

Defendant, Hammon Consolidated Gold Fields,

has made in full all the payments provided in Para-

graph 2 of said Exhibit One and did not exercise
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its optional right to surrender provided in said

Paragraph 2.

XV.
Defendant, Hammon Consolidated Gold Fields,

has paid to Nome Dredging Trust and to Alaska

Dredging Company the royalties and/or minimum

annual payments provided by said contract Exhibit

One to be paid to them, to and including the pay-

ments due December 1, 1927, amounting to $85,-

090.20 to Nome Dredging Trust, and $79,219.70 to

Alaska Dredging Company; and has also paid

Alaska Dredging Company a part only of the roy-

alty and/or minimum annual payments due to it

on December 1, 1928, amounting to $8,898.25; and

has also paid to plaintiff all the royalty and/or mini-

mum annual payments due plaintiff upon said con-

tract Exhibit Six up to and including the payment

due December 1, 1926, amounting to $10,000.00 in

all, and no more, but has not paid the plaintiff any

part of the royalty and/or minimum annual pay-

ment due December 1, 1927, and referable to the

property described in said Exhibit Six and Para-

graph IV of this second count of this complaint,

amounting to $10,000.00.

Defendant has not paid the plaintiff any part of the

royalty and/or minimum annual pajrment due Decem-

ber 1, 1928, and referable to the property described

in Exhibit Six and Paragraph IV of this second

count of this complaint, amounting to $10,000.00,

neither [16] has defendant deposited any part

thereof to the accomit of plaintiff in the Bank of

California, N. A., San Francisco, Calif., or else-
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where. The whole amount of said royalty and/or

minimum annual payment due plaintiff December

1, 1928, amounting to $10,000.00, with interest

thereon at the legal rate of eight per cent per an-

num, is now due, owing and unpaid from defendant

to plaintiff. The said royalty and/or minimum

annual payment so due plaintiff on December 1,

1927, amounting to $10,000.00, with interest from

December 1, 1927, at the legal rate of eight per cent

per annum, being the subject matter of another

suit commenced in this court in June, 1928, and

in which judgment has been duly given, made and

entered in plaintiff's favor for the full amount, is

not claimed in this action.

XVI.
Plaintiff has at all times kept and performed all

the agreements of said contract Exhibit Six on his

part to be kept and performed, and so likewise

have the said Nome Dredging Trust, Alaska Dredg-

ing Company and plaintiff at all times kept and

performed all the agreements of said contract Ex-

hibit One and all the leases and options executed

pursuant thereto on their parts respectively to be

kept and performed. [17]

For a third cause of action against the defendant,

Hammon Consolidated Gold Fields, plaintiff al-

leges :

I.

Defendant, Hammon Consolidated Gold Fields,

is and was at all times herein mentioned a corpo-

ration duly organized under the laws of the State
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of Maine, and engaged in business in the territory

of Alaska.

II.

Nome Dredging Trust is and was at all times

herein mentioned an unincorporated association in

the form of a common-law trust, formed and organ-

ized by trust agreement duly executed and acknow^l-

edged, with power and authority to contract in its

trust name, by its officers and trustees.

III.

Alaska Dredging Company is and was at all

times herein mentioned a corporation duly organ-

ized under the laws of the State of Washington.

IV.

On or about July 23, 1923, said Nome Dredging

Trust and said Hammon Consolidated Gold Fields

made and entered into and executed a certain con-

tract in writing, a true copy of which is hereto at-

tached, marked Exhibit One and made a part of

this complaint and the third count thereof.

V.

At and i:>rior to the making, execution and deliv-

ery of said contract Exhibit One, said Alaska

Dredging Company was and it still is the owner of

certain mining claims and property situate in the

Cape Nome Mining and Recording District, terri-

tory of Alaska, Second Division, enumerated and

described in Schedule "B" to said contract Exhibit

One and enumerated and described as follows: [18]

Those certain placer mining claims known as
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No. 1 on Flat Creek, being Mineral Survey No.

1112; Nugget Bench, No. 1 Below Discovery and

Discovery on Wonder Creek, being Mineral Sur-

vey No. 699; Yellow Jacket, being Mineral Sur-

vey No. 1262, and Philadelphia Fraction, being

Mineral Survey No. 1264; together with all

and singular the tenements, hereditaments, ap-

purtenances, ditches and ditch and water rights

thereunto belonging and appertaining.

VI.

On or about July 23, 1923, and immediately or

very shortly after the execution of said contract,

Exhibit One, said Alaska Dredging Company and

said Nome Dredging Trust made and entered into

and executed a certain contract in writing, a true copy

of which is annexed to and made a part of this

third count of plaintiff's complaint, marked Exhibit

Nine.

VII.

On or about July 23, 1923, and immediately or

very shortly after the execution of said contract

Exhibit One, the said Nome Dredging Trust ob-

tained the other leases in the form i3rescribed by

said contract Exhibit One, of the real property re-

ferred to in said Exhibit One, and described in

Schedules "C" and "D" thereto, from E. E.

Powell, said leases, two in number, being mutatis

rmitmtidis, identical with Exhibit Nine.

VIII.

On or shortly after July 23, 1923, and prior to
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August 15, 1923, said Alaska Dredging Company

duly delivered in escrow to the Bank of California,

N. A., San Francisco, Calif., a deed, designated for

convenient reference "F." Said deed was duly

executed and acknowledged by said Alaska Dredg-

ing Company and a true copy of the same is hereto

attached, marked Exhibit Ten and made a part of

this third count of plaintiff's complaint; and with

said deed and at the same time delivered escrow

instructions in writing to said Bank of California,

N. A., San Francisco, Calif., which said escrow

instructions were signed by plaintiff and approved

in writing by [19] Nome Dredging Trust, and

a true copy thereof is hereto annexed, marked Ex-

hibit Eleven, and made a part of this third count

of plaintiff's complaint.

IX.

The said Bank of California, N. A., received said

deed and instructions and receipted therefor in the

following words:

"Receipt of the above mentioned deed is hereby

acknowledged, to be held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.

By STUART F. SMITH, V. P."

X.

On or shortly after July 23, 1923, and prior to

August 15, 1923, said E. E. Powell delivered in

escrow to said Bank of California, N. A., San Fran-

cisco, Calif., deeds duly executed and acknowledged,

for the real property designated in Schedules "C"
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anl "D" respectively to Exhibit One to this com-

plaint, which said deeds for convenient reference

were designated as "G" and '*H" respectively, and

with said deeds then and there delivered to the said

Bank of California, N. A., escrow instructions in

writing, which said escrow instructions were signed

by said E. E. Powell were approved in writing by

said Nome Dredging Trust, and were in form and

substance in accordance with the provisions and

requirements of said contract Exhibit One. Re-

ceipts were given therefor by said Bank of Cali-

fornia, N. A., in substantially the same form as the

receipt set forth in Paragraph IX of this third

count of plaintiff's complaint.

XI.

On or shortly after July 23, 1923, and prior to

August 15, 1923, said Nome Dredging Trust de-

livered to said Bank of California, N. A., San

Francisco, Calif., in escrow, all those certain

deeds, bills of sale, and documents, duly executed

and acknowledged, as provided in said Exhibit One

to be by it so deposited [20] in escrow, all in the

form provided by said Exhibit One, and at the

same time delivered to said Bank of California,

N. A., escrow instructions in writing duly signed

by said Nome Dredging Trust and approved by the

defendant, Hammon Consolidated Gold Fields, which

said escrow instructions and the receipt then and

there given therefor by the Bank of California,

N. A., are annexed to and made a part of this third
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count of plaintiff's complaint, and marked Exhibit

Five.

XII.

Upon the execution and delivery of the contract

Exhibit One to this complaint by said Nome Dredg-

ing Trust, and said Hammon Consolidated Gold

Fields, a corporation, and not later than August

15, 1923, said defendant, Hammon Consolidated

Gold Fields, took possession of all and singular the

real and personal property described in said con-

tract Exhibit One, and the Schedules "A," '^B,"
'

' C " and "D " thereto, and commenced the perform-

ance of the lease thereby created, and so continued

in the possession of all said property and in the

performance of said lease, until subsequent to De-

cember 29, 1927. On December 30, 1927, said

defendant, Hammon Consolidated Gold Fields,

wrongfully attempted to withdraw from and sur-

render said lease. Exhibit One by telegraphing and

delivering to said Nome Dredging Trust, Alaska

Dredging Company, and E. E. Powell, a notice in

writing in words and figures as follows

:

"San Francisco, December 30, 1927.

Nome Dredging Trust and Messrs. F. S. Powell and

George W. Dutton, Trustees,

307 Crown Building,

Seattle, Washington.

Dear Sirs:

Hammon Consolidated Gold Fields hereby gives

[21] notice that, reserving to itself the rights

continuing in it after termination of that certain
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agi'eement between yourselves and it, dated July

10th, 1923, it hereby surrenders as of December

31st, 1927, the lease of and option to purchase cer-

tain mining ground belonging to you and to Alaska

Dredging Company and to E. E. Powell, granted

to it by said agreement, and, subject to the fore-

going reservation, hereby surrenders possession of

said mining ground.

A copy of this notice has been sent to Alaska

Dredging Company and to E. E. Powell.

Yours truly,

HAMMON CONSOLIDATED GOLD
FIELDS.

By C. A. HIGHT,
President."

XIIL
Said Alaska Dredging Company has not, neither

has Nome Dredging Trust nor E. E. Powell, agreed

to accept or accepted the said attempted surrender

or termination of said lease and option, Exhibit

One, and said Alaska Dredging Company has not,

neither has Nome Dredging Trust nor E. E, Pow-

ell, at any time taken or accepted possession of any

of the real or personal property described in said con-

tract Exhibit One and the Schedules "A," *'B,"

"C" and "D" thereto. Said Alaska Dredging

Company has never at any time and does not

now agree to the said attempted surrender or termi-

nation of defendant's liability to it created by the

execution of said contracts Exhibit One and Exhibit

Nine, and neither said Alaska Dredging Company

nor Nome Dredging Trust has ever taken or ac-
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cepted possession of any part of the real or personal

property described in said contracts. Said con-

tracts Exhibit One and Exhibit Nine are still in

full force and effect, as are likewise the other leases

and options executed pursuant to and in accordance

with the provisions of said contract Exhibit One.

[22]

XIV.
Notwithstanding the wrongful attempt of defend-

ant to terminate and surrender said lease and op-

tion Exhibit One and the other said leases and

options executed pursuant thereto, and to surrender

the possession of the property described therein,

the defendant continued during a large part of the

mining season of the year 1928 to mine and dredge

upon the claims described in Schedule "B" to said

Exhibit One and paid to the Alaska Dredging Com-

pany the agreed royalty from such mining and

dredging operations, amounting to $8,898.25.

XY.
Defendant, Hammon Consolidated Gold Fields,

has made in full all the payments provided in Para-

graph 2 of said Exhibit One and did not exercise

its optional right to surrender provided in said

Paragraph 2.

XVI.

Defendant, Hammon Consolidated Gold Fields,

has paid to Nome Dredging Trust and to Alaska

Dredging Company the royalties and/or minimum

annual payments provided by said contract Ex-

hibit One to be paid to them, to and including the
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payments clue December 1, 1927, amounting to

$85,090.20 to Nome Dredging Tmst, and $79,249.70

to Alaska Dredging Company; and has also paid

to Alaska Dredging Company a part only of the

royalty and/or minimum annual payment due to

it on December 1, 1928, such part amounting to

$8,898.25; and has also paid to E. E. Powell all

the royalty and/or minimum annual payments due

said E. E. Powell up to and including the payments

due December 1, 1926, amounting to $36,916.68, and

has paid the said E. E, Powell on account of royalty

and/or minimum annual payment due him Decem-

ber 1, 1927, and referable to the property described

in Schedule "C" to said Exhibit One, the sum of

$523.79. [23]

Defendant has not paid to said Alaska Dredging

Company the balance of the royalty and/or mini-

mum annual payment due to it on December 1, 1928,

amounting to $11,101.75 and referable to the prop-

erty described in said Exhibit Nine and Paragraph

VII of this third count of the complaint, neither

has defendant deposited any part thereof to the ac-

count of said Alaska Dredging Company in the

Bank of California, N. A., San Francisco, Calif.,

or elsewhere. The said balance of said royalty

and/or minimum annual payment due said Alaska

Dredging Company December 1, 1928, amounting

to $11,101.75, with interest thereon at the legal rate

of eight per cent per annum is now due, owing

and unpaid.

XVII.

Said Alaska Dredging Company has at all times
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kept and performed all the agTeements of said con-

tract Exhibit Nine on its part to be kept and per-

formed, and so likewise have the said Nome Dredg-

ing Trust, Alaska Dredging Company and E. E.

Powell at all times kept and performed all the

agreements of said contract Exhibit One and all

the leases and options executed pursuant thereto,

on their parts respectively to be kept and performed.

XVIII.

Prior to the commencement of this action, on

June 5, 1929, the said Alaska Dredging Company,

a coi-poration, by an assignment in writing duly

executed and delivered, sold, assigned and trans-

ferred to plaintiff its claim and cause of action

against defendant herein named for the balance

of said royalty and/or minimum annual payment so

due on December 1, 1928, amounting to $11,101.75,

with interest thereon from December 1, 1928, at

eight per cent per annum, and plaintiff is now the

owner of said claim and cause of action, no part of

which has been paid. [24]

WHEREFORE, plaintiff prays judgment against

defendant for the sum of forty-six thousand one

hundred one and 75/100 (|46,101.75) dollars, to-

gether with interest thereon at eight per cent per

annum from December 1, 1928, and statutory attor-

neys' fees and costs of suit.

LYONS & ORTON,
IRA D. ORTON,

Attorneys for Plaintiff.
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State of Washington,

County of King,—ss.

E. E. Powell, being first duly sworn on oath says

:

That he is the plaintiff in the above-entitled action

;

that he has read the foregoing complaint, knows

the contents thereof and believes the same to be

true.

E. E. POWELL.

Subscribed and sworn to before me this 5th day

of June, 1929.

[Seal] THOMAS R. LYONS,
Notary Public in and for the State of Washington,

Residing at Seattle.

My commission expires Sept. 22, 1930.

United States of America,

Territory of Alaska,

Second Division,—ss.

Ira D. Orton, being first duly sworn on oath de-

poses and says : That he is one of the attorneys for

the plaintiff in the above-entitled action ; that he has

read the foregoing complaint, knows the contents

thereof, and believes the same to be true. That the

reason why this verification is made by affiant in-

stead of by plaintiff in person is because the plain-

tiff is absent from the Territory of Alaska, and for

that reason is unable and incapable of making this

verification.

IRA D. ORTON.
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Subscribed and sworn to before me this 15th day

of June, 1929.

[Seal] C. M. ALLYN,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

My commission expires May 19, 1930. [25]

EXHIBIT ONE
To the Foregoing- Complaint and to Each of the

Three Counts or Causes of Action Set Forth

Therein. [26]

THIS AGREEMENT, made July 10, 1923, be-

tween NOME DREDGING TRUST (a common
law trust) by its Trustees F. S. POWELL and

GEO. W. DUTTON (hereinafter styled the

"Trust") and HAMMON CONSOLIDATED
GOLD FIELDS, a corporation organized and ex-

isting under and by virtue of the laws of the State

of Maine (hereinafter styled "Gold Fields") WIT-
NESS^6':—
WHEREAS the Trust is the owner and holder of

certain real and personal property in the Cape

Nome Mining and Recording District, Territory of

Alaska, as fully appears by Schedule A hereto,

which property has been mortgaged to E. E. Pow-

ell, Trustee, by mortgage dated August 28, 1922,

recorded in Book 210, page 21 of the records of said

district, to secure payment of four promissory notes

each for the principal sum of $50,000, dated Au-

gust 28, 1922, respectively maturing on March 1,

1923, September 1, 1923, March 1, 1924 and Sep-

tember 1, 1924, and bearing interest at the rate of
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seven per cent per annum from the dates thereof

until paid; the sum of $45,000, having been paid

on account of the note maturing March 1, 1923, to-

gether with the interest accrued on the sum so paid

;

and

WHEREAS Alaska Dredging Company is the

owner and holder of certain real property in said

district, as fully appears by Schedule B hereto ; and

WHEREAS E. E. Powell is the owner and holder

of certain real property in said district, formerly

[27] owned by Anvil Hydraulic & Drainage Com-

pany, as fully appears by Schedule C hereto, and

of certain other real property in said district as

fully appears by Schedule D hereto; and

WHEREAS the Trust can procure mining leases

of and options to purchase the real property

enumerated in Schedules B, C and D; and

WHEREAS the Trust has offered to sell to Gold

Fields all the personal property and lots enumer-

ated in schedule A; to grant to Gold Fields a

mining lease of and option to purchase the mining

claims enumerated in Schedule A and to convey

all its right, title and interest in and to said real

property arising or to arise under said mining

leases and options enumerated in Schedules B, C

and D and Gold Fields desires to accept such offer.

NOW, THEREFORE, the parties hereto have

agreed the one with the other, as follows, that is

to say:

1. The Trust will grant, bargain, sell, convey

and transfer to Gold Fields and Gold Fields will

and hereby does undertake to purchase and take
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all and singular the personal property enumerated

in Schedule A and the town lots therein enumerated

together with the tenements, hereditaments and

appurtenances thereunto belonging and appertain-

ing and the furniture and contents of the buildings

thereon, for a sum equal to the amount of the prin-

cipal sum owing upon the said [28] promissory

notes so secured by mortgage, together with inter-

est thereon accrued or to accrue up to the time when

such sum shall be fully paid.

2. Payment of the purchase price of such per-

sonal property and town lots will be made, as fol-

lows: $50,000 on or before September 1, 1923;

$25,000 on or before November 1, 1924, and the bal-

ance of the principal sum of said notes, to wit,

$80,000, together with all interest due on account of

said notes, from the date thereof up to the date

of payment, on or before November 1, 1925. Such

payments shall be made by deposit for the account

of E. E. Powell, Trustee, at the Bank of California,

National Association, at San Francisco, California,

or at such other bank as the parties hereto shall

mutually agree upon. Provided, however, at any

time prior to December 1, 1923, Gold Fields shall

have the right to surrender all and singular its

rights under this agreement and restore to the Trust

all the town lots, mining claims and other real and

personal property covered hereby, said personal

property being in at least as good condition as when

received, reasonable wear and tear excepted, and

in that event Gold Fields will be absolved from any

liability to make further payments on account of
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said personal property and town lots, but the Trust

shall keep and retain the said sum of $50,000.00 the

obligation to [29] pay which is absolute and not

optional.

3. The Trust warrants that it is vested with

full title to all of said personal property and es-

pecially the nine cubic foot close connected dredge,

together with its hull, machinery, tackle, apparatus,

furniture, electrical equipment, appurtenances,

tools and spare and repair parts used or to be used

in connection therewith now on said dredge or in

the vicinity thereof (as listed in Schedule A) and

with title in fee simple to all of said town lots, all

of said real and personal property being free and

clear of all liens, encumbrances and defects, save

only the lien of said mortgage.

4. Immediately upon the execution of these

presents, the Trust shall deliver and surrender

possession of all and singular the said personal

property and town lots to Gold Fields, which will

have the right to use and occupy the same without

restriction or hindrance to the same extent as if

it were the absolute owner thereof, but no title shall

vest in or to any of said real and personal property

prior to payment in full as provided in Article 2,

notwithstanding any payment made on account.

5. On or before August 15, 1923, the Trust will

make, execute and acknowledge a good and suffi-

cient bill of sale conveying title to said personal

property to Gold Fields and a good and sufficient

deed conveying title to said town lots to Gold Fields

[30] and will cause to be made, executed and ac-
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knowledged a release and full satisfaction of said

mortgage, all of which said instruments will be de-

posited in escrow with said bank to be delivered

to Gold Fields, duly stamped as required by law,

when payments shall be made in full, as provided

by Article 2.

6. In the event that Gold Fields shall not exer-

cise or shall surrender the option for the purchase

of the mining ground hereinafter contained then

on demand Gold Fields will reconvey to the Trust,

the said town lots, together with the tenements,

hereditaments and appurtenances thereunto belong-

ing.

7. On or before August 15, 1923, the Trust will

procure to be executed and delivered to it mining

leases of and options to purchase the real prop-

erty enumerated in Schedules B, C and D by the

respective owners and holders, all of which said

leases and options shall be substantially in the

form provided in and by Schedule E hereto, except

as to the description of the property and except

that the purchase price of the property enumerated

in Schedule B shall be $292,200.00 and the minimum
annual payments shall be for each of the years

1925 and 1926, $10,000, and for each year following

until payment in full of the purchase price, $20,-

000.00, unpaid balances of the purchase price to

bear interest at the rate of four [31] per cent

per annum payable annually from and after Janu-

ary 1, 1929, and the royalty shall be twenty per

cent of all gToss recoveries of gold; the purchase

price of the property enumerated in Schedule C
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shall be $616,400, and the minimum annual pay-

ments shall be for each of the years 1925 and 1926,

$10,000, and for each year following until payment

in full of the purchase price, $25,000, the unpaid

balances of the purchase price to bear interest at

the rate of four per cent per annum payable an-

nually from and after January 1, 1931; and the

purchase price of the property enumerated in

Schedule D shall be $80,000, and the minimum

annual payments shall be for each of the years

1925 and 1926, $5,000, and for each year following

until pajanent in full of the purchase price, $10,000,

the unpaid balances of the purchase price to bear

interest at the rate of five per cent per annum pay-

able annually from and after January 1, 1931.

8. For and in consideration of the foregoing

agreement to purchase the said personal property

and town lots, the Trust hereby grants unto Gold

Fields a mining lease of and option to purchase

all and singular the other real property enumer-

ated in Schedule A and all the right, title, interest,

and estate vested or to vest in the Trust in and to

the property enumerated in Schedules B, C and D
under and by virtue of the mining leases and op-

tions specified in Article 7 or otherwise for the

price and upon terms and conditions, as herein-

after set forth. [32]

9. The purchase price of the said real property

owned by the Trust and mentioned in Article 8,

and of the trust's said right, title, interest and

estate in the real property enumerated in Schedules

B, C and D shall be $600,000, payable in full, to-
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gether with interest on any unpaid balance after

January 1, 1931, at the rate of four per cent per

annum, prior to the expiration of the term of this

option, provided, however that the minimimi

amount paid annually on account of purchase price

shall be $25,000, commencing in the year 1925. The

said payments on account of purchase price shall

also be deemed to be and shall constitute rental

for the use and occupation of the said mining

property hereby demised and leased for the full

term of said lease, and when payment in full of

said purchase price, together with interest (if any)

accrued thereon, shall have been made, then there

shall be no further obligation to pay any other or

further rental or royalties to the Trust, but the

obligation to pay any and all unpaid balances of the

purchase price, together with interest (if any) ac-

crued thereon, pursuant to each of the said op-

tions and leases of the real property enumerated in

Schedules B, C, and D, shall continue, if the same

shall not then have been fully paid and discharged.

10. The term of said lease and option shall com-

mence on the date of these presents and shall con-

tinue to and including December 31, 1935 (unless

sooner [33] terminated as hereinafter provided).

11. On or before August 15, 1923, the Trust will

deliver unto Gold Fields possession of all and sin-

gular the mining property enumerated in Schedules

A, B, C and D, and subject only to the obligation

to pay royalties and/or minimum annual payments

to the respective owners, as provided herein and
in and by the said other leases and options, Gold
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Fields shall have the right, as long as this agree-

ment shall remain in effect, to mine and extract all

precious and other metals and minerals, and, upon

payment of the said royalties, to appropriate the

same to its own use. Any and all mining opera-

tions conducted on any or all of said mining prop-

erty by Gold Fields, shall at all times be under its

sole supervision and at its discretion, without re-

striction, hinderances or control, by the Trust or

by the respective owners of the real property enum-

erated in Schedules B, C and D, save only the right

to be present or represented at clean-ups as herein-

after provided.

12. If, when and as long as in the opinion of

Gold Fields it shall be practicable and economical

so to do, of which it shall be the sole judge, it

shall use the nine cubic foot close connected dredge

above referred to for the purpose of dredging the

real property enumerated in Schedule B, with the

right however to remove to other ground covered

by this agreement.

13. In addition to the said dredge Gold Fields

will install upon any part of the mining [34]

ground enumerated in Schedules A, B, C and D, in

such location as it shall deem to be advisable, one

mining dredge of the continuous bucket type, hav-

ing buckets of nine cubic foot capacity but other-

wise of such power, plan and dimensions as it shall

deem to be advisable, and will provide the power

necessary for its operation, and will cause such

dredge to be complete and in a condition to operate
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at the opening of the mining season in the year

1925.

14. If it shall appear from prospecting and

examination to be comjilete in the year 1924 that

there is ground of sufficient area, depth and value

in the mining claims enumerated in Schedules A,

B, C and D to warrant the installation of a dredge

in addition to that mentioned in Article 13, then

Gold Fields shall install under the conditions men-

tioned in said article, one additional dredge which

shall be complete and in a condition to operate at

the opening of the mining season in the year 1926.

15. The primary purpose of the dredges herein-

before mentioned in Articles 13 and 14 shall be to

mine the mining grounds herein enumerated in

Schedules A, B, C and D, but nothing herein con-

tained shall be construed as obligating Gold Fields

to work the said dredges or either of them exclu-

sively or continuously on the said mining ground,

but Gold Fields will have the right, if, when and

as often as, in its discretion, it considers the re-

moval of said dredges or [35] either of them

from the said ground to other ground owned or

controlled by Gold Fields to be necessary or advis-

able, to remove said dredges or either of them for

such purpose, and Gold Fields shall have the right

when and as often as it shall deem to be advisable

for any reason whatsoever, of which it will be the

sole judge, to cease and suspend mining operations

on said ground, provided only that in such event

it shall pay to the respective owners the minimum
annual payments and excess of minimum annual
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payments above and over royalties paid up to the

time of cessation of mining operations.

16. As and by way of rental (which shall also

be paid and received on account of purchase price)

for the mining ground hereby leased and for all

rights conferred hereby Gold Fields will pay to

the Trust from recoveries of gold from the mining

gi'ound enumerated in Schedule A royalties, as fol-

lows : From the gross recoveries from ground yield-

ing gold of a value of 40^ per cubic yard or less

fifteen per cent thereof, and from ground yielding-

gold of a value in excess of 40^- per cubic yard

twenty per cent thereof.

17. In estimating values per cubic yard, average

monthly values will be used, that is to say, the value

of the total gold recovered each calendar month

from the mining claims enumerated in Schedule A
will be divided by the total number of cubic yards

dredged from such claims in such month, and the

quotient so obtained shall be the value of gold per

[36] cubic yard upon which royalty payments will

be based.

18. Gold Fields will sell as expeditiously as pos-

sible all gold so recovered at the prevailing price

at Nome or such other place as Gold Fields shall

deem to be for the best interests of all concerned.

Gold Fields will deliver to the Trust on or before

the fifteenth day of the month following clean-ups

a statement, showing the total number of yards

dredged and the total amount of gold recovered dur-

ing the preceding month. Within ten days after

Gold Fields shall have received returns from the
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sale of gold it will deposit the percentage thereof

to which the Trust shall be entitled in said bank to

the account of the Trust, and will deliver to the

Trust a duplicate of mint or smelter returns. Such

payments, however, shall be subject to future ad-

justment and rectification if made before deter-

mination of monthly averages as provided in Ar-

ticle 17. Thre Trust, however, at its election, after

ten days written notice, may take its royalties in kind

after each clean-up or at any time before sale, subject

to adjustment and rectification as above provided.

The Trust wdll have the right to designate from

time to time a representative at Nome and if it

shall do so, notice of clean-up shall be given to him

by Gold Fields at least twenty-four hours in ad-

vance of such clean-up and he will be entitled to

remain until such clean-up is complete and weighed

and the bullion is cast into a bar.

19. If in any year the total amount of royalties

[37] so deposited shall not equal the minimum
annual payments for such year as hereinbefore

specified, then on or before December first of such

year Gold Fields will deposit with said bank for

the account of the Trust such sum as will make the

total amount so deposited during such year for such

account equal to such minimum annual payment,

provided, however, if the total purchase price and

accrued interest shall not have been paid on or

before December 31, 1935, then au}^ unpaid balance

will be so deposited on or before said date.

20. Gold Fields will keep full and accurate rec-

ords and accounts of all its mining operations con-
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ducted on the mining claims enumerated in Sched-

ules A, B, C and D, which records shall show pros-

pecting data and ihQ work done upon such claims,

the recoveries therefrom, the selling price of all

gold so recovered, and the number of yards dredged.

The said accounts and records, at all reasonable

times, will be open to the inspection of the Trust

or its authorized representative, and the Trust or

its said representative at all reasonable times shall

have the right to enter upon the said property and

examine the workings and equipment thereon, and

take pannings or make such examination for the

purpose of determining values, as the Trust shall

deem advisable. At the end of each season Gold

Fields will give the Trust copies of maps showing

areas worked and recoveries therefrom and detail

relating to values found in areas prospected.

21. Gold Fields will pay to the respective own-

ers of the real property enumerated in Schedules

B, C and D, the royalties and/or minimum annual

payments [38] specified in the respective leases

of and options for said real property in the man-

ner and form therein specitied, and in general will

do and perform all things to be performed by the

Trust under the terms and conditions of said leases

and options as long as this agreement shall remain

and be in effect.

22. The Trust undertakes that deeds for the

real property enumerated in Schedules B, C and D
will be deposited in escrow at the time and in the

manner specified in the respective leases of and op-

tions for such real property. On or before August
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15, 1923, the Trust will make, execute and acknowl-

edge a good and sufficient deed granting, bargain-

ing, selling and conveying unto Gold Fields all the

real property enumerated in Schedule A (except

town lots) and remitting, releasing and forever

quitclaiming all its right, title and interest in and

to the real property enumerated in Schedules B, C
and D, and will deposit said deeds in escrow in said

bank to be delivered to Gold Fields together with

the deeds to the Trust of the real property enumer-

ated in Schedules B, C and D upon completion in

full of all payments to be made pursuant to the

terms of the escrow instructions whereunder such

several deeds (both those in which the Trust is

grantor and those in which it is grantee) shall have

been deposited. The escrow instructions pursuant

to which the said two deeds from the Trust to Gold

Fields shall be deposited [39] wdll be substan-

tially in the form specified in Schedule F hereto.

23. The Trust hereby warrants that its title to

all the real property enmnerated in Schedule A
(in addition to the town lots) is as therein stated

free and clear from any lien, encumbrance, defect

or cloud, except the mortgage hereinbefore referred

to. The Trust further warrants that it has full

power, authority and capacity to make and enter

into this agreement and to make conveyance pui*-

suant thereto.

24. The Trust at its own cost and expense will

prosecute diligently and carry to a conclusion ap-

plication for patent to Dover Association, Gold
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Dust, Lucky Two, Juanita, Jewel, Anderson and

Bonanza Association mining Claims.

25. Gold Fields is hereby authorized at its dis-

cretion, but at its own cost and expense, to make

application for patent for and in the name of the

Trust, or in that of the record ow^ner, to any and

all other mining claims for which application for

patent has not been made, and in such event the

Trust on request will execute or cause to be exe-

cuted to Gold Fields or its nominee, powers of at-

torney to make application, in the form provided

by law and the rules of the General Land Office.

26. In the event that the Trust shall take royal-

ties in kind or shall accept any payments pursuant

to this agreement, made otherwise than by deposit

in said bank for its account, then it will give its

voucher to Gold Fields for the amount so paid, and

such voucher [40] when deposited with said bank

will entitle Gold Fields to a credit on account of

purchase price to the same extent as if an equal

amount had been deposited for the account of the

Trust in coin or legal tender.

27. If Gold Fields shall fail to deposit minimum
annual payments hereafter to accrue, or unpaid

balance of pur/i-case price and accrued interest, or

vouchers in lieu thereof, at the times and in the

manner as hereinbefore provided, and shall also fail

to so deposit within thirty days after the Trust

shall have given or shall have cause to be given

written notice of default and demand for payment

to Gold Fields, or if Gold Fields shall default in

the performance or observance of any other of its
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obligations or covenants contained herein or in

any of the leases and options covering the proper-

ties enumerated in Schedules B, C and D and shall

fail to remedy such default within thirty days after

notice and demand to remedy, then the Trust at

its option may declare this agreement terminated,

and thereupon all the rights of Gold Fields here-

under will cease and terminate, and in such event

the Trust will have the right to keep and retain all

moneys heretofore paid to it by Gold Fields on ac-

count of the option herein contained as rental for

the use and occupation of the property the sub-

ject of this agreement and as consideration of the

rights conferred on Gold Fields hereby, without

obligation to account to Gold Fields [41] there-

for, and Gold Fields will be without further obliga-

tion to make other or further payments to the

Trust on account of said option except payment of

accrued royalties. No other or further liability

shall be imposed on Gold Fields for breach of con-

tract.

28. All dredges, tools, equipment, apparatus,

buildings, structures, and property of every nature,

whether fixed or movable, owned by Gold Fields

and on the ground at the time of such termination

(except buildings now on town lots) will be deemed

to be and will remain in Gold Fields, and no right,

title, lien, interest or estate therein or thereto or

in or to any part thereof will vest in the Trust or

the respective owners of the property enumerated

in Schedules B, C and D, but Gold Fields after the
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termination of this agreement will have the right

to remove the same and all thereof.

29. If this agreement shall be so terminated by the

Trust, Gold Fields will quietly and peaceably yield

and surrender possession to the Trust of all the

mining property enumerated in Schedules A, B, C

and D and on demand will re-convey the said

town lots, provided, however, in such event Gold

Fields will have the right to use and occupy so

much of such mining ground as shall be necessary

for the storage and protection of personal property

situate thereon and owned by it, pending removal,

and will also have an easement for the removal of

any dredge or dredges owned by it and situate

on any part of such mining [42] ground, across

any part thereof, by the most direct and practicable

route to the point of intended future use, but in

such case Gold Fields will account and pay over

to the respective owners of the ground so crossed

in the manner and as hereinbefore provided, royal-

ties from all gold recovered during removal, the

said rights will continue until the close of the min-

ins season next following the year of such termina-

tion.

30. Notice in all cases will be deemed to be

complete when deposited in the United States mail,

with postage prepaid and registered and addressed,

if to the Trust, to 310 Epler Building, Seattle,

Washington, and if to Gold Fields, to 433 California

Street, San Francisco, California, or to such other

address as either party may from time to time desig-

nate.
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31. If Gold Fields shall be hindered or delayed

in completing, equipping and rendering operative

the dredge or dredges as provided in Article 13 and

14, due to act of God or the public enemy, strikes,

lockouts, labor troubles, perils of the sea, loss or

damage of material in transit, inability to procure

labor, material or transportation, or any other cause,

similar or dissimilar, beyond its reasonable control,

then the time for the construction and completion

of said dredge or dredges respectively will be ex-

tended to the commencement of the second mining

season following the termination of such hindering

or delaying cause, but however, nothing herein

shall be construed [43] as obligating Gold Fields

to install two dredges in the same year.

32. The Trust warrants that the real and per-

sonal property enumerated in Schedules A, B, C

and D is and constitutes all of the mining ground,

ditches, ditch and water rights, and machinery used

or intended to be used in or appurtenant to mining

in said Cape Nome Mining and Recording District,

in which it has any right, title, interest or estate. It

is the intent of this agreement to grant a lease and

option for the purchase of all the right, title, interest

and estate of the Trust in and to all real and per-

sonal property of the above described character in

said district. If by inadvertence or otherwise, any

such real or personal property has been omitted here-

from the Trust will permit Gold Fields to use and

occupy the same as part of the leasehold created

hereby, and will make conveyance thereof as herein-

before provided (including deposit of deed or bill of
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sale in escrow) without other or further considera-

tion, and as if the same were specifically enumerated

and included in this agreement.

33. The Trust covenants and agrees that for

the term of twelve years next hereafter (if Gold

Fields shall remain in possession under this agree-

ment during such term or shall have completed

payments hereunder), it will not engage in mining

in said Cape Nome Mining and Recording District

and will not acquire any right, title, interest or es-

tate in mining [44] ground therein, whether di-

rectly or indirectly, and that if, in spite of such

covenant, it shall acquire any such right, title, in-

terest or estate, then it shall hold the same as Trus-

tee for Gold Fields, if acquired after payment in

full of all moneys to be paid by Gold Fields here-

under, and will convey or transfer the same on

demand, or if acquired prior to the payment in full

of said moneys, it will hold the same subject to

the terms of this agreement and as part of the

leasehold, subject to conveyance or transfer on com-

pletion of such payments, to the same extent as

though specifically mentioned and enumerated

herein.

34. As long as this agreement shall be in effect

Gold Fields will perform assessment work within

the time required by law at its own cost and expense

for and on account of the Trust on all mining claims

enumerated in Schedule A, which are unpatented

or on which final entry shall not have been paid

and will make and record proof thereof in the name

of the Trust or record owner.
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35. If Gold Fields shall acquire title to any of

the real property enumerated in Schedule A subject

to this option and in Schedules B, C and D adverse

to the title of the Ti*ust, it shall hold such title as

Trustee for the Trust until it mil be entitled to the

delivery of the before mentioned deeds out of

escrow, and if this agreement shall be terminated

prior to that time it will make conveyance of such

title to [45] the Trust.

36. Gold Fields will not create or suffer any

lien to attach to any of the real property enumer-

ated in Schedule A and under option hereby or to

any of the personal property prior to completion of

purchase price and if any lien should so attach it

will cause the same to be released of record within

thirty days thereafter or will give to the Trust a

sufficient undertaking satisfactory to the Trust in-

demnifying it from liability therefor and will keep

the Trust safe and harmless therefrom, anything in

Article 27 to the contrary notwithstanding. Gold

Fields will permit the Tmst to post or keep posted

on the ground covered by this option at such points

as the Trust shall elect, notice of non-liability for

work and labor done and materials furnished to

Gold Fields in the manner and form provided by

law.

37. This agreement will not be placed of record,

but the Trust will forthwith make, execute and ac-

knowledge and deliver a caveat notice of lease and

option substantially in the form specified in Sched-

ule G, which Gold Fields may record.
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38. This agreement shall enure to the benefit

of or bind as the case may be, the successors and

assigns of the respective parties.

IN WITNESS WHEREOF, the Trust has

caused these presents to be executed on its behalf

by its duly appointed and acting trustees and Gold

Fields has [46] caused these presents to be exe-

cuted on its behalf by its duly authorized officers

on the day and year hereinabove first written.

NOME DREDGINO TRUST.
By F. S. POWELL,

Trustee and President.

And GEO. W. BUTTON, (Seal)

Trustee and Secretary.

HAMMON CONSOLIDATED GOLD FIELDS.
By W. P. HAMMON,

President.

Witnesses

:

THOMAS H. BREEZE.
A. E. NOLTE.

State of Washington,

County of King,—ss.

On this 23 day of July, 1923, before the under-

signed notary public, within and for the said state

and county, duly commissioned and sworn, person-

ally appeared F. S. Powell and Geo. W. Button,

known to me to be respectively a trustee and

the President and a trustee and the Secretary of

Nome Dredging Trust, and the persons whose

names are subscribed to the within instrument and

acknowledged to me that they executed the same

freely and voluntarily on behalf of said Nome
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Dredging Trust for the uses and purposes therein

mentioned.

ELMER F. CONNER, (Seal)

Notary Public.

State of Washington,

County of King,—ss.

On this 23 day of July, 1923, before the under-

signed notary public, within and for the said state

and county, duly commissioned and sworn, person-

ally appeared W. P. Hammon, known to me to be

the President of Hammon Consolidated Gold

Fields, and the person whose name is subscribed to

the within [47] instrument and acknowledged to

me that he executed the same freely and voluntarily

on behalf of said Hammon Consolidated Gold Fields

for the uses and purposes therein mentioned.

EDITH THAYER, (Seal)

Notary Public.

Notary Public in and for the State of Washington,

Residing at Seattle. [48]
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SCHEDULE "A."

NOME DREDGING TRUST'S PROPERTIES.
MINING CLAIMS.

Survey.

No. Name.

1284. Dover Association.

1123. Carnation Association.

1261 & )

part of)

444 ) Sheldon No. 2.

747 No. 1 Above Wonder

1209 ) Bench No. 4 off No. ^

Below)

(Part) Dry Creek LL
\

1298. Gold Dust )

Lucky Two)

Juanita )

Jewel )

Anderson )

Bonanza Association)

McDonald Creek Associa

tion

496.

Interest. Nature of Title.

Entire Location (Ready foi

final entry)

Entire Patented

Entire Patented

Entire Patented

Undv. 1/^ Patented

Entire Locations (Appli-

cations for

patent pending)

Entire Locations (Appli-

cations for

patent pending)

Entire Location (unsur-

veyed)
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Together with six (6') miles of ditch leading-

from the head-waters of Dry Creek to the southerii

limits of the property adjoining the City of Nome
and any water rights appurtenant thereto, two (2)

miles of ditch leading from the head waters of

Peliik Creek to the southern limits of said prop-

erty, and all and singidar the tenements, heredita-

ments, appurtenances, ditches and ditch and water

rights theremito belonging and appertaining.

TOWN LOTS IN CITY OF NOME.

Lots 10 and 11 of Block 91.

Lot 40 of Block 30.

Lots 28, 29 and 30 of Block 16.

Together with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing and appertaining. [49]

PERSONAL PROPERTY.

All of the office furniture located in the upper

part of the building located on Lots 28, 29 and 30,

in Block #16, in the town of Nome, but not includ-

ing the personal furniture in the three East room

off office.

All of the furniture and fixtures located in the

house situated on Lot #40, Block #30, in the Town

of Nome.

All of the furniture and fixtures located in the

house situated on Lots #10 and #11, in Block #91,

in the Town of Nome.

One Power l*lant, Westinghouse equipment for

generating 650 K. W. turbine driven, Babcock-Wil-
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cox boilers, 3 units, 150 H. P. each, auxiliary equip-

ment complete, overhead traveling crane, together

with all appurtenances thereunto belonging, and

spare parts stored in Power House and "Warehouses.

1-5,000 barrel steel tank, and % mile of 4'' pipe

line from storage tank at Nome to said tank, and

2 miles of 2" pipe.

% mile narrow gauge railroad from the old line of

the Seward Peninsula Railroad to the Power House.

2 Wood Frame Corrugated Iron Warehouses,

about 30x40' each, situate near the Power House.

1 Wood Constructed Warehouse, about 20x40'

situate near the Power House, containing a miscel-

laneous lot of electrical and mechanical supplies

and one large leather belt,

1 Wood constructed Eepair Shop, about 20x40',

situate near said Warehouse, containing lathe, drills

and various assortment of tools, etc.

1 Wood Constructed Warehouse and Shop, situate

near the Power Plant, containing spare parts for

dredges and other machinery, iron bars, blacksmith

tools, etc.

1 Wood Constructed Mess House, about 18x30',

with storehouse attached, situate near the Power

Plant.

2 Wood Constructed Bunk Houses and 2 small

cabins, situate near said Power House.

1 small Steel Storage Tank, situate near said

Power House.

Also all spare parts for dredges and other ma-

chinery, and all tools, iron and other property lo-

cated in the buildings above described, together with
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all assaying and refining supplies, tools, and uten-

sils.

All supplies used for dredging and thawing opera-

tions, situate in the above buildings or stored on the

real property hereinafter described, or otherwise.

1 Keystone Drill, situate on Wonder Creek.

1-7 cu. ft. close connected Bucyrus type dredge,

together with all cables, electrical equipment and

other appurtenances thereunto belonging, situate on,

#3 BELOW, on Bourbon Creek. [50]

l-Dismantled 7 cu. ft. Bucyrus Type Dredge, to-

gether with all electrical and other equipment and

other appurtenances thereunto belonging, situate on,

or near Wonder Creek.

Also all parts of said Dredge removed therefrom,

situate on the tundra, or stored in warehouses.

Transmission lines from the Power Plant to

dredges, and also to the Town of Nome.

2 Keystone Drills and equipment.

1-70 H. P. Boiler, situate in the Power Plant.

1 Wood Storage Tank, situate on #2 Saturday

Creek.

1 Warehouse, situate on Discovery Wonder

Creek, containing spare parts, heating and thawing

equipment, including 2 boilers, 70 H. P. each.

1 Mess House and 2 cabins, together with the fur-

niture and fixtures therein, now situate on #1, on

Wonder Creek.

All dredging supplies, spare parts, heating and

thawing plants, tools and sundry equipment, situate
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in the warehouse and buildings on or near Wonder

Creek and elsewhere.

1 Combination Shear and Punch, situate on #2
Holyoke Creek.

1 Derrick and Boiler; 1 Air Compression Drum;

1 Gas Engine, 6 H. P., all situate on #1 Flat Creek.

1-9 cu. ft. close connected dredge, fully completed

and equipped, known as #3 Dredge, together with

all electrical equipment and appurtenances there-

unto belonging, now situate on #1 BELOW, on

Wonder Creek.

NOTE: Further complete inventory of personal

property will be delivered to Gold Fields prior to

August 1, 1923. [51]

SCHEDULE "B."

ALASKA DREDGING COMPANY'S PROPER-
TIES.

MINING CLAIMS.

Survey

No. Name. Interest.

Entire

Entire

Entire

Entire

Nature of Ti1

1112

699

1262

1264

No. 1 Flat

Nugget Bench Wonder)

No. 1 Below Wonder )

Discovery Wonder )

Yellow Jacket

Philadelphia Fraction

Patented

Patented

Patented

Patented

Together with all and singular the tenements,

hereditaments, appurtenances, ditches and ditch and

water rights, thereunto belonging and appertaining.

[52]
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SCHEDULE ''C."

E. E. POWELL'S PEOPERTIES.

(Formerly Anvil Hydraulic and Drainage Com-

pany's.)

MINING CLAIMS.

Survey Interest. Nature of Titl

No.

685

Name.

EntireAdelaide Patented

No. 6 Below Bourbon)

No. 5 Below Bourbon)

No. 4 Below Bourbon)

686 No. 3 Below Bourbon Entire Patented

687 No. 2 Below Bourbon Entire Patented

688 No. 1 Below Bourbon Entire Patented

689 Discovery Bourbon (or North-

ern Queen) Entire Patented

691 Bench No. 1 Bourbon Entire Patented

691 Bench No. 2 Bourbon Undv. 1/2 Patented

699 Buena Vista Entire Patented

690 Lucky Fraction Bourbon )

Fraction No. 1 Bourbon ) Entire Patented

1125 Lind Fraction Undv. V2 Patented

756 31/^ above Bourbon Entire Patented

1229 No. 1 Holyoke Undv. Va Patented

693 or
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1185

694

695

697

696

628

No. 2 Holyoke

Bench No. 2 off Discovery LL)

Wonder )

Elk )

Thomas Bench )

Bamboo Bench )

Saturday No. 2

Nugget Bench Saturday )

Tuve )

Discovery Saturday

No. 2 Above Lake

Undv. 49/100 Patented

Entire Patented

Undiv. 13/24 Patented

Entire Patented

Entire

Entire

Patented

Patented

Together with all and singular the tenements,

hereditaments, appurtenances, ditches and ditch and

water rights, thereunto belonging and appertaining.

[53]

SCHEDULE ''D."

E. E. POWELL'S PROPERTIES.

MINING CLAIMS.
Survey

No. Name. Interest. Nature of Title.

1105 Lawrence Entire Patented

1175 Discovery Lake Und. 1/2 Patented

1117 No. 1 Below Saturday (except

Solomon Fraction) Undv. 1/-12 Patented

1116 Good Luck Fraction Saturday Undv. 1/:12 Patented

1296 Undv. 1/2 Location

(Pant) Just-a-Little Fraction (Pinal

Entry made)

nil No. 3 Below Dry Entire Patented

1293 Peluk-Martin Association Entire Location

(see Note)
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Together with all and sing-ular the tenements and

hereditaments, appurtenances, ditches and ditch and

water rights thereunto belonging and appertaining.

NOTE : The application for Patent to the Peluk-

Martin Association may be adversed to the extent of

not to exceed 20 acres. If adverse shall be success-

ful this is not to be deemed a defect in title or

ground for reduction of purchase price. [54]

SCHEDULE "E."

THIS AGREEMENT made this day of

, 1923, between (hereinafter styled the

"Owner") and NOME DREDGING TRUST (a

common law trust) by its Trustees, F. S. Powell

and Geo. W. Dutton (hereinafter styled the

"Trust").

WITNESSj^^:—

WHEREAS the Trust is the owner of certain

mining property in the Cape Nome Mining and Re-

cording District and desires to secure a lease of and

option for the purchase or the said mining prop-

erty and similar leases of and options for the pur-

chase of other mining property owned and held by

other persons in said district, for the purpose of

consolidating such several properties and working

them as a whole under a single scheme and project

of development and operations

NOW THEREFORE, for and in consideration

of their mutual promises herein contained, the par-

ties hereto have agreed the one with the other, as

follows, that is to say:
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1. The owner hereby grants unto the Trust a

mining lease and option to purchase on the terms

and conditions hereinafter expressed all that cer-

tain property situate and being in the Cape Nome
Mining and Recording District, Territory of

Alaska, and particularly described as follows

:

(Insert Description.)

2. The term of the lease and option shall com-

mence on the date of these presents and shall con-

tinue [55] to and including December 31, 1935,

unless sooner terminated as hereinafter provided.

3. The purchase price of said property shall be

the sum of $ payable in full together with in-

terest on any unpaid balance after January 1,

19 , at the rate of per cent, per annum,

prior to the expiration of the term of this option,

provided however that the minimum amount paid

annually on account of purchase price shall be

$ commencing in the year 19 . All pay-

ments on account of purchase price shall also be

deemed to be and shall constitute rental for the use

and occupation of the property hereby leased, for

the full term of said lease, and when payment in

full of the purchase price, together with interest (if

any) accrued thereon shall have been made, the

Trust shall be entitled to receive conveyance of all

of said property.

4. On or before August 15, 1923, the Owner will

deliver unto the Trust possession of all and singu-

lar the said property, subject only to the obligation

to pay royalties and/or minimum annual payments

to the Owner, as provided herein, and the Trust
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shall have the right, as long as this agreement shall

remain in effect, to mine and extract all precious

and other metals and minerals, and, upon payment

of the said royalties, to appropriate the same to its

o\\Ti use. Any and all mining operations conducted

on said property by the Trust shall at all times be

under its sole supervision and at its discretion,

without restriction, hindrance or control by the

Owner, save only the right to be present or repre-

sented at clean-ups as hereinafter provided.

5. For the purpose of working as a whole and

under a single scheme and project of development

and operation [56] of the said property and

other properties owned or controlled by the Trust

in said district, the Trust will install and operate

mining equipment as follows:

If, when and as long as, in the opinion of the

Trust it shall be practical so to do, of which it shall

be the sole judge, it will use that certain nine cubic

foot close connected dredge now owned by it for the

purpose of dredging the said property the subject

of this agreement, and said other properties owned

or controlled by the Trust, viz. : ground owned by

Alaska Dredging Company, ground owned by E. E.

Powell and formerly owned by Anvil Hydraulic

and Drainage Company, and other ground owned

by E. E. Powell.

In addition to the said dredge the Trust will in-

stall upon the mining ground so owned or controlled

by it, in such location as it shall deem to be advis-

able, one mining dredge of the continuous bucket

type, having buckets of nine cubic foot capacity,
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but otherwise of such power, plan and dimensions

as it shall deem to be advisable, and will provide the

power necessary for its operation, and will cause

such dredge to be complete and in a condition to

operate at the opening of the mining season in the

year 1925.

If it shall ajjpear from prospecting and examin-

ation, to be completed in the year 1924, that there is

ground owned or controlled by the Trust of suffi-

cient area, depth, and value to warrant the installa-

tion of an additional dredge, then the trust shall

install such dredge under the conditions last above

mentioned, which dredge will be complete and in

condition to operate at the opening of the mining

season 1926.

6. Nothing herein contained shall be construed

as obligating the Trust to work the said two

dredges last [57] mentioned or either of them

exclusively or continuously on the property covered

by this agreement, but the Trust will have the

right, if, when and as often as, in its discretion, it

considers the removal of said dredges or either of

them from the said ground owned or controlled by

the Trust, its successors and assigns to be necessary

or advisable to remove said dredges or either of

them for such purpose, and the Trust shall have the

right when and as often as it shall deem it to be ad-

visable for any reason whatsoever, of which it will

be the sole judge to cease and suspend mining op-

erations on said ground, provided only that in such

event it shall pay to the Owner the minimum an-

nual payments and excess of minimum annual pay-
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nients above and over royalties paid up to the time

of cessation of mining operations.

7. As and by way of rental (wbich shall also be

paid and received on account of purchase price)

for the property hereby leased and for all rights

conferred hereby, the Trust will pay to the Owner

from recoveries of gold from the said property roy-

alties as follows: From the gross recoveries from

ground yielding gold of a value of forty cents per

cubic yard or less fifteen per cent, thereof, and

from ground yielding gold of a value in excess of

forty cents per cubic yard twenty per cent, thereof.

8. In estimating values per cubic yard, average

monthly values will be used, that is to say, the value

of the total gold recovered each calendar month

from the said property will be divided by the total

number of cubic yards dredged therefrom in such

month, and the quotient so obtained shall be the

value of gold per cubic yard upon which royalty

j)ayments will be based.

9. The Trust will sell as expeditiously as [58]

13ossible all gold so recovered at the prevailing price

at Nome or such other place as the Trust shall deem

to be for the best interests of all concerned. The

Trust will deliver to the Owner, on or before the

fifteenth day of the month following clean-ups, a

statement showing the total number of yards

dredged and the total amount of gold recovered dur-

ing the preceding month, within ten days after the

Trust shall have received returns from the sale of

gold, it will deposit the percentage to which the

Owner shall l^e entitled in the Bank of California,
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National Association, at San Francisco, California,

or such other bank as the parties hereto shall agree

upon, to the account of the Owner, and will deliver

to the Owner a duplicate of mint or smelter returns.

Such pa}Tnents however shall be subject to future

adjustment and rectification, if made before deter-

mination of monthly averages as provided in Arti-

cle 8. The Owner however may elect, after ten

days' written notice, to take royalties in kind after

each clean-up or at any time before sale, subject to

adjustment and rectification as above provided.

The Owner will have the right to designate from

time to time a reiDresentative at Nome and if he

shall do so, notice of clean-up shall be given to him

by the Trust at least twenty-four hours in advance

of each clean-up, and he will be entitled to be pres-

ent or represented at each clean-up and to remain

until such clean-up is complete and weighed and the

bullion is cast into a bar.

10. If in any year the total amount of royalties so

deposited shall not equal the minimum annual pay-

ment for such year as hereinbefore specified, then

on or before December first of such year the Trust

will deposit with said [59] bank for the account

of the Owner such sum as w^ill make the total

amount so deposited during such year for such ac-

count equal to such minimum annual payment, pro-

vided however if the total purchase price and ac-

crued interest shall not have been paid on or before

December 31, 1935, then any un^Daid balance will be

so deposited on or before said date.

11. The Trust will keep full and accurate rec-
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ords and accounts of all its mining operations con-

ducted on the said property, which records shall

show prospe^iting data and work done upon such

claims, the recoveries therefrom, the selling price

of all gold so recovered, and the number of yards

dredged. The said accounts and records, at all rea-

sonable times, will be open to the inspection of the

Owner or its authorized representative and the

Owner or its said re]3resentative at all reasonable

times shall have the right to enter upon the said

property and examine the workings and equipment

thereon and take pannings or make such examina-

tion for the purpose of determining values so

deemed advisable.

12. On or before August 15, 1923, the Owner
will make, execute and acknowledge a good and

sufficient deed granting, bargaining, selling and con-

veying unto the Trust all the said property and will

deposit said deed in escrow in said bank to be de-

livered to the Trust upon completion in full of all

payments to be made pursuant to the terms of this

agreement. The escrow instructions pursuant to

which the said deed shall be deposited will be sub-

stantially in the form specified in Schedule One

hereto.

13. The Owner hereby warrants that his title to

all said ijroperty is free and clear from any lien,

encmnbrance, defect or cloud. [60]

14. The Owner at his own cost and expense will

prosecute diligently and carry to a conclusion ap-

plications for patent to all of the above mining
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claims in respect to which application for patent or

for survey order has been made.

15. The Trust is hereby authorized at its discre-

tion, but at its own cost and expense, to make ap-

plication for patent for and in the name of the

Owner, or in that of the record owner, to any and

all other mining claims for which application for

patent has not been made, and in such event the

Owner on request will execute or cause to be exe-

cuted to the Trust or its nominee, powers of attor-

ney to make application, in the form provided by

Law and the rules of the General Law Office.

16. In the event that the Owner shall take roy-

alties in kind or shall accept any payments pursu-

ant to this agreement made otherwise than by de-

posit in said bank for its account, then he will give

his voucher to the Trust for the amount so paid,

and such voucher when deposited with said bank

will entitle the Trust to a credit on account of pur-

chase price to the same extent as if an equal

amount had been deposited for the account of the

Owner in coin or legal tender.

17. If the Trust shall fail to deposit the mini-

mum annual payments hereafter to accrue or un-

paid balance of purchase price and accrued interest

or vouchers in lieu thereof at the times and in the

manner as hereinbefore provided, and shall also

fail to so deposit within thirty days after the Owner

shall have given or shall have caused to be given

written notice of default and demand for payment

to the Trust, or if the Trust shall default in the

performance or observance of any other of its ob-
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ligations or covenants contained herein and [61]

shall fail to remedy such default within thirty days

after notice and demand to remedy, then the

Owner at his option may declare this agreement

terminated, and thereupon all the rights of the

Trust hereunder will cease and terminate, and in

such event the Owner will have the right to keep

and retain all moneys theretofore paid to it by the

Trust on account of the option herein contained as

rental for the use and occupation of the property

the subject of this agreement and as consideration

for the rights conferred on the Trust hereby, with-

out obligation to account to the Trust therefor, and

the Trust will be without further obligation to make
other or further payments to the Owner on account

of said option except accrued royalties. No other

or further liability shall be imposed on the Trust

for breach of contract.

18. All dredges, tools, equipment, apparatus,

buildings, structures and property of every nature,

whether fixed or movable, owned by the Trust and

on the ground at the time of such termination will

be deemed to be and will remain personal property

and full title thereto will be and remain in the

Trust, and no right, title, lien, interest or estate

therein or thereto or in or to any part thereof will

vest in the Owner, but the Trust after the termina-

tion of this agreement will have the right to remove

the same and all thereof.

19. If this agTeement shall be so terminated by

the Owner, the Trust will quietly and peaceably

yield and surrender possession to the Owner of all
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said propert}^ provided, however, in such event the

Trust v^ill have the right to use and occupy so much

of said property situate thereon and owned by it,

pending removal, and will also have an easement

for the removal of any dredge or dredges owned by

it and [62] situate on any part of such mining

ground, across any part thereof, by the most direct

and practicable route to the point of intended fu-

ture use, but in such case the Trust will account

and pay over to the Owner in the manner and as

hereinbefore provided, royalties from all gold re-

covered during removal. The said rights will con-

tinue until the close of the mining season next fol-

lowing the year of such termination.

20. Notice in all cases will be deemed to be com-

plete when deposited in the United States Mail,

wdth postage prepaid and registered and addressed,

if to the Owner, to 310 Epler Building, Seattle,

Washington, and if to the Trust, to 310 Epler

Building, Seattle, Washington, or to such other ad-

dress as either party may from time to time desig-

nate.

21. If the Trust shall be hindered or delayed in

completing, equipping and rendering operative the

dredge or dredges as provided in Article 5 due to

act of God or the public enemy, strikes, lockouts,

labor troubles, perils of the sea, loss or damage of

material in transit, inability to procure labor, ma-

terial or transportation, or any other cause, simi-

lar or dissimilar, beyond its reasonable control, then

the time for the construction and completion of said

dredge or dredges respectively will be extended to
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the commencement of the second mining season fol-

lowing the termination of such hindering or delay-

ing cause, but however, nothing herein shall be con-

strued as obligating the Trust to install two dredges

in the same year.

22. The Owner warrants that said j^roperty is

and constitutes all of the mining ground, ditches,

ditch and water rights, and machinery and equip-

ment used or [63] intended to be used in or ap-

purtenant to mining in said Cape Nome Mining and

Recording District, in which he has any right, title,

interest or estate. It is the intent of this agree-

ment to grant a lease and oj^tion for the purchase

of all the right, title, interest and estate of the

Owner in and to all real and personal property of

the above-described character in said district. If

by inadvertence or otherwise, any such real or per-

sonal property has been omitted herefrom the Owner

will permit the Trust to use and occupy the same as

paii: of the leasehold created hereby, and will make

conveyance thereof as hereinbefore provided (in-

cluding deposit of deed or bill of sale in escrow)

without other or further consideration, and as if the

same were specifically enumerated and included in

this agreement.

23. The Owner covenants and agrees that for

the teiTii of twelve years next hereafter (if the

Trust shall remain in possession under this agree-

ment during such term or shall have completed pay-

ments hereunder) he will not engage in mining in

said Cape Nome Mining and Recording District

and will not acquire any right, title, interest or
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estate in mining ground therein, whether directly or

indirectly and that if, in spite of such covenant, he

shall acquire any such right, title, interest or estate,

then he shall hold the same as Trustee for the Trust,

if acquired after payment in full of all moneys to

be paid by the Trust hereunder, and will convey or

transfer the same on demand, or if acquired prior

to the payment in full of said moneys, he will hold

the same subject to the terms of this agreement and

as part of the leasehold, subject to conveyance or

transfer on completion of such payments, to the

same extent as though specifically mentioned and

enumerated herein. [64]

24. As long as this agreement shall be in effect

the Trust will perform assessment work within the

time required by law at its own cost and expense for

and on account of the Owner on all mining claims

which are unpatented or on which final entry shall

not have been made, and will make and record proof

thereof in the name of the Owner or record owTier.

25. If the Trust shall acquire title to any of said

property adverse to the title of the Owner, it shall

hold such title as Trustee for the Owner until it will

be entitled to the delivery of said deed out of es-

crow, and if this agreement shall be terminated

prior to that time it will make conveyance of such

title to the Owner.

26. The Trust will not create or suffer any lien

to attach to any of the said property, and if any

lien should so attach it will cause the same to be re-

leased of record within thirty days thereafter or

will give to the Owner a sufficient undertaking sat-
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isfaclory to the Owner indemnifying the Owner

from liability therefor. The Trust will permit the

Owner to post and keep posted on the ground cov-

ered by this option at such points as the Owner shall

elect, notice of non-liability for w^ork and labor done

for and materials furnished to the Trust in the

manner and form provided by law, and will keep the

Owner safe and harmless therefrom anything in

article 17 to the contrary notwithstanding.

27. This agreement will not be placed of record,

but the Owner will forthwith make, execute and

acknowledge and deliver a caveat notice of lease and

option substantially in the form specified in Sched-

ule Two which the Trust may record. [65]

28. Permission is hereby given to the Trust to

place Hammon Consolidated Gold Fields, a corpora-

tion organized under the laws of the State of Maine,

in possession of the property covered by this agree-

ment with the right to work and operate under the

terms hereof, upon the express assumption of the

Trust's obligations and liabilities hereunder by said

Hammon Consolidated Grold Fields, and in such

event and as long as said Hammon Consolidated

Gold Fields shall so remain and be in possession the

Owner will look exclusively to it for performance

of such obligations and will release the Trust from

all liability therefor.

29. This agreement shall enure to the benefit of

or bind as the case may be the heirs, personal repre-

sentatives, privies, successors, and assigns of the
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respective parties to the same extent as though they

respectively were parties hereto.

IN WITNESS WHEREOF, etc. [66]

SCHEDULE ONE TO SCHEDULE "E."

Seattle, Washington, July 20, 1923.

Bank of California, National Association,

San Francisco, California.

Dear Sirs:

—

You are handed herewith a deed from the under-

signed to Nome Dredging Trust marked , which

you will please hold pursuant to the following in-

structions :

If on or before December 31, 1935, Nome Dredg-

ing Trust will deposit or cause to be deposited with

you for the account of the undersigned the sum of

$ (minimum annual payments of $ each on

account of such sum being made on or before De-

cember 31 in each year commencing with the year

) together with interest on unpaid balances of

said sum at the rate of 5 per cent, per annum from

and after January 1, 19
, then you will deliver

the said deed to the Trust.

If the Trust shall fail to make any of said pay-

ments when due you will please give it notice of

default and demand for payment by registered mail

addressed to 310 Epler Building, Seattle, Washing-

ton, or such other address and the Trust shall pre-

viously have designated to you, and if payment shall

be made within thirty days after mailing such

notice, it may be accepted by you as if it had been

made within proper time.
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If any of such payments shall not be made when
due, then you will hold the deed subject to the order

of the undersigned.

Before delivering this deed you will please deduct

from the last payment made a sum sufficient to pur-

chase revenue stamps in the amount required by law

on the basis of a consideration of $ and affix the

same to the deed.

You are authorized to credit on account of the

sums so to be paid, such amounts as shall appear to

have been paid to the undersigned by vouchers

signed by the undersigned.

Very truly yours,

Approved

:

NOME DREDGING TRUST.
By

,

Trustee and President.

And
,

Trustee and Secretary.

Receipt of the above mentioned deed is hereby

acknowledged to be held pursuant to the foregoing

instruction.

BANK OF CALIFORNIA, N. A.,

By . [67]

SCHEDULE TWO TO SCHEDULE "E."

KNOW ALL MEN BY THESE PRESENTS,
made and delivered this 10th day of July, 1923, by

(herein styled the "OwTier") unto Nome
Dredging Trust, a common law trust (herein

styled the ''Trust") that on even date herewith the
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Owner has made, executed and delivered to the

Trust a mining lease and option to purchase (ex-

piring December 31, 1935) that certain property

situate in Cape Nome Mining and Recording Dis-

trict, known
(Insert description.)

Upon such terms and conditions as expressly ap-

pear in and by said agreement to which reference is

hereby made.

IN WITNESS WHEREOF, etc. [68]

SCHEDULE "F."

Seattle, Washington, July 20, 1923.

Bank of California, National Association,

San Francisco, California.

Dear Sirs:

—

There are herewith handed to you the following

instruments

:

1. Deed from the undersigned to Hammon Con-

solidated Gold Fields conveying certain town

lots in Nome, Alaska, marked "A."

2. Bill of sale between the same parties marked

"B."

3. Release of mortgage E. E. Powell, Trustee, to

the undersigTied marked "C."

4. Deed from the undersigned to Hammon Con-

solidated Gold Fields conveying title to cer-

tain mining property at Nome, marked "D."
5. Deed between the same parties quitclaiming title

to certain mining properties at Nome, marked
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You have heretofore been handed under accom-

panying escrow instructions the following instru-

ments :

6. Deed from Alaska Dredging Company to the

undersigned marked "F,"

7. Deed from E. E. Powell to the undersigned

marked ^'G."

8. Deed from E. E. Powell to the undersigned

marked "H."

You will please hold the instruments now handed

to you pursuant to the following instructions:

[69]

If Hammon Consolidated Gold Fields will de-

posit with you for the account of E. E. Powell,

Trustee, on or before September 1, 1923 $50,000.00;

on or before November 1, 1924, $25,000.00; and on

or before November 1, 1925, $80,000.00, together

with interest at the rate of seven per cent per an-

num on the sum of $155,000.00 from August 28,

1922 to September 1, 1923, on the sum of $105,000.00

from September 1, 1923, to November 1, 1924, and

on the sum of $80,000.00 from November 1, 1924,

to November 1, 1925, then you will deliver to them

the instruments marked "A," "B" and "C." But

if they shall fail to do so, you will hold said instru-

ments subject to our order.

If Hammon Consolidated Gold Fields shall have

made the above mentioned payments and also shall

have paid you for our account prior to December

31, 1935, the sum of $600,000.00 (minimum annual

payments of $25,000.00 each on account of such sum
being made on or before December 31st, in each
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year commencing with the year 1925), together with

interest on unpaid balance of said sum at the rate

of four per cent per annum from and after Janu-

ary 1, 1931, and if they shall also have paid to you

on our behalf payments pursuant to escrow instruc-

tions covering instruments "F," ''G" and '^H,"

then you will deliver to them the instruments

marked '^D," "E," "F," ^'G" and ''H."

If Hammon Consolidated Gold Fields shall fail

to make any of said payments (except those for the

account of E. E. Powell) when due, you will please

give Hammon Consolidated Gold Fields notice of

default and demand for payment by registered mail

addressed to 433 California Street, San Francisco,

California, or such other address as they shall pre-

viously have designated to you, and if payment is

made within thirty days after mailing such notice,

it may be accepted by you as if it had been made

within proper time.

If any of such payments shall not be made when

due or within thirty days after mailing of notice,

then you will hold the instruments marked "D " and

"E" subject to our order.

Before delivering the instruments marked ''A,"

**B" and "C," or the instruments marked ''D"

and "E" you will please deduct from the last pay-

ments made on account thereof respectively a sum

sufficient to purchase revenue stamps in the amount

required by law on the basis of a consideration of

$500.00 for the deed marked ''A" and affix the same

to said deed and on the basis of a consideration of
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$600,000.00 for the deed marked "D" and affix the

same to said deed. [70]

You are authorized to credit on account of the

sums to be so paid on account of instruments

marked *'D" and "E" such amounts as shall appear

to have been paid to the undersigned by vouchers

signed by the undersigned by either one of its un-

dersigned trustees.

Very truly yours,

NOME DREDGING TRUST.
By

,

And

Approved

:

Trustee.

Trustee.

Trustee (Mortgagee).

Approved

:

HAMMON CONSOLIDATED GOLD FIELDS.
By ,

President.

Receipt of the instruments above mentioned

marked "A," ''B," "C," "D" and "E" is hereby

acknowledged, to be held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.,

By . [71]

SCHEDULE "G."

KNOW ALL MEN BY THESE PRESENTS,
made and delivered this 10th day of July, 1923, by

Nome Dredging Trust, a Common Law Trust
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(herein styled the Trust), unto Hammon Consoli-

dated Gold Fields, a corporation of the State of

Maine (herein styled Gold Fields), that

The Trust on even date herewith has made, ex-

ecuted, and delivered to Gold Fields an agreement

whereby it has given to Gold Fields a mining lease

of and option to purchase (expiring December 31,

1935) all those certain mining claims situate in Cape

Nome Mining and Recording District known as

Dover Association, Carnation Association, Sheldon

No. 2, No. 1 above Wonder, Ben^h No. 4 off No. 4

Below Dry Creek L. L. (one-half interest). Gold

Dust, Lucky Two, Juanita, Jewel, Anderson Bon-

anza Association, McDonald Creek Association,

Adelaide, Nos. 1, 2, 3, 4, 5, and 6 Bourbon, Dis-

covery Bourbon (or Northern Queen), Bench No. 2

Bourbon (one-half interest). Bench No. 1 Bourbon,

Buena Vista, Lucky Fraction Bourbon, Fraction

No. 1 Bourbon, Lind Fraction (one-half interest),

No. 3I/2 Above Bourbon, No. 1 Holyoke (one-third

interest). No. 2 Holyoke (49/lOOths interest).

Bench No. 2 off Discovery L. L. Wonder, Elk,

Thomas Bench, Bamboo Bench, Saturday No. 2

(13/24ths interest). Nugget Bench, Saturday, Tuve,

Discovery Saturday, No. 2 Above Lake, No. 1 Flat,

Nugget Bench Wonder, No. 1 [72] Below Won-

der, Discovery Wonder, Yellow Jacket, Philadel-

phia Fraction, Lawrence, Discovery Lake (one-half

interest). No. 1 Below Saturday (one-twelfth in-

terest). Good Luck Fraction Saturday (one-twelfth

interest), Just-a-Little Fraction (one-half interest).

No. 3 Below Dry and Peluk-Martin Association,
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upon such terms and conditions as exprettly appear

in and by said agreement to which reference is

hereby made.

In witness whereof the Trust has caused these

presents to be executed by its duly authorized trus-

tees.

NOME DREDGING TRUST,
By

,

Trustee and President.

And .

Trustee and Secretary.

Witnesses

• ["73]

I, the undersigned mortgagee, owning and holding

the mortgage and notes recited in the above and

foregoing agreement hereby approve the said agree-

ment, and hereby consent that if Gold Fields shall

make payment for my account of the several pay-

ments due September 1, 1923, November 1, 1924,

and November 1, 1925, as i3rovided in and by ar-

ticle 2 of said agreement, the maturities of said notes

will be extended to correspond with the times so

I^rovided for payment, but if such payments or any

of them shall not be made, then the maturities shall

be as now provided in and by said notes.

Witness my hand this 10th day of July, 1923.

E. E. POWELL,
Trustee.
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State of Washington,

County of King,—ss.

On this day of July, 1923, before me, the

undersigned notary public, within and for said

State and County, personally appeared E. E. Pow-

ell, Trustee, known to me to be the person whose

name is subscribed to the within instrument and

acknowledged to me that he executed the same,

freely and voluntarily, for the uses and purposes

therein described.

Notary Public. [74]

WE, THE UNDERSIGNED, beneficiaries of

and certificate holders in NOME DREDGING
TRUST, each holding certificates of a total par

value as set out after our respective names, hereby

consent to and approve the execution of the above

and foregoing Agreement and hereby in proportion

to our several interests in and to the assets of said

Trust as evidenced by our said certificates we each

become parties to said Agreement to the same extent

and purport as though we and each of us were ex-

pressly named as parties thereto of the same part

as said NOME DREDGING TRUST, provided,

however, that in the event that any liability or ob-

ligation at any time shall arise thereunder on the

part of the Trust, then Gold Fields shall look to the

property and assets of the Trust exclusively and

will not seek to assert any personal liability against

us or any of us.
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WITNESS our hands this 10th day of July, 1923.

ESTATE OF LOUIS H. EISENLOHR, Deed.

Daniel Houseman, Executor, holding $12,387.

E. E. Powell, holding $20,000.

Louis Bremer, holding $ 3,784.

M. W. Newton, holding $ 9,909.

[75]

State of Pennsylvania,

County of Philadelphia,—ss.

On the tenth day of July, A. D. 1923, before me,

the subscriber, a Notary Public for the Common-
wealth of Pennsylvania residing in the City of

Philadelphia, personally appeared the above-named

Daniel Houseman, Executor of the Estate of Louis

H. Eisenlohr, Dec'd, E. E. Powell, Lewis Bremer

and M. W. Newton, and in due form of law ac-

knowledged the foregoing instrument to be their and

each of their act and deed and desired the same

might be recorded as such.

WITNESS my hand and seal the day and year

aforesaid.

ELIZABETH CRAIG, (Seal)

Notary Public.

WE, THE UNDERSIGNED, hereby certify that

we respectively are the President and Secretary of

NOME DREDGING TRUST and the sole duly

appointed and acting Trustees thereof; that as

shown by the records of said Trust there are, and

were on the date of the foregoing instrument, out-

standing and issued trust certificates of a par value

of Fifty Thousand Dollars ($50,000) and no more;
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and that the above subscribing beneficiaries are, and

were on said date, respectively holders of such cer-

tificates in total par values as set forth after their

respective names.

WITNESS our hands this tenth day of July,

1923.

F. S. POWELL,
President and Trustee.

GEO. W. BUTTON, (Seal)

Secretary and Trustee. [76]

EXHIBIT TWO
To the Foregoing Complaint, First Cause of Action.

THIS AGREEMENT made this 10th day of

July, 1923, between E. E. Powell (hereinafter

styled the "Owner") and NOME BREBGING
TRUST (a common law trust) by its Trustees, F.

S. POWELL and GEO. W. BUTTON (hereinafter

styled the 'Trust"), WITNESS^^:
WHEREAS the Trust is the owner of certain

mining property in the Cape Nome Mining and

Recording Bistrict and desires to secure a lease of

and option for the purchase of the said mining

property and similar leases of and options for the

purchase of other mining property ownde and held

by other persons in said district, for the purpose

of consolidating such several properties and work-

ing them as a whole under a single scheme and

project of development and operation.

NOW, THEREFORE, for and in consideration

of their mutual premises herein contained, the
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parties hereto have agreed the one with the other,

as follows, that is to say:

1. The owner hereby grants unto the Trust a

mining lease and option to purchase on the terms

and ^'onditions hereinafter expressed all that certain

property situate and being in the Cape Nome Min-

ing and Recording District, Territory of Alaska,

and particularly described as follows:

Those certain placer mining claims known

as Adelaide and Nos. 4, 5 and 6 Below Discov-

ery on Bourbon Creek, being Mineral Survey

No. 685; No. 1 Below Discovery on Bourbon

Creek, being Mineral Survey No. 688; No. 2

Below Discovery on Bourbon Creek, being

Mineral Survey No. 687; No. 3 [77] Below

Discovery on Bourbon Creek, being Mineral

Survey No. 686; Discovery on Bourbon Creek

(Sometimes known as Northern Queen) being

Mineral Survey No. 689; Bench No. 1 on

Bourbon Creek, being part of Mineral Survey

No. 691, an undivided one-half interest in

Bench No. 2 on Bourbon Creek, being part of

Mineral Survey No. 691; Buena Vista, being

Mineral Survey No. 699; Lucky Fraction and

Fraction No. 1 on Bourbon Creek, being Min-

eral Survey No. 690; an undivided one half

interest in Lind Fraction, being Mineral Sur-

vey No. 1125; No. 31/2 Above Discovery on

Bourbon Creek, being Mineral Survey No. 756;

an undivided one third interest in No. 1 on

Holyoke Creek, being Mineral Survey No.

1229; an undivided 49/100 interest in No. 2
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on Holyoke Creek, being Mineral Survey No.

1185 ; Bench No. 2 off Discovery on Left Limit

of Wonder Creek, Elk Thomas Bench and

Bamboo Bench, being Mineral Survey No. 694

;

an undivided 13/24 interest in Saturday No. 2,

being Mineral Survey No. 695; Nugget Bench

on Saturday Creek and Tuve, being Mineral

Survey No. 697, Discovery on Saturday Creek,

being Mineral Survey No. 696 and No. 2 Above

on Lake Creek being Mineral Survey No. 628,

together with all and singular the tenements,

hereditaments, appurtenances, ditches and ditch

and water rights thereunto belonging and ap-

pertaining.

2. The term of the lease and option shall com-

mence on the date of these presents and shall con-

tinue to and including December 31, 1935, unless

sooner terminated as hereinafter provided.

3. The pr7^chase price of said property shall be

the sum of $616,400 payable in full together with

interest on any unpaid balance after January 1,

1931, at the rate of four per cent per annum, prior

to the expiration of the term of this option, pro-

vided however that the minimum amount paid an-

nually on account of purchase price shall be $10,-

000 in each of the years 1925 and 1926, and $25,000

in each year following until p?/ament in full of the

purchase price. All payments on account of pur-

chase price shall also be deemed to be and shall

constitute rental for the use and occupation of the

property hereby leased, for the full term of said

lease, and when payment in full of the purchase
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price, together with interest (if any) accrued

thereon shall have been made, the Trust shall

[78] be entitled to receive conveyance of all of

said property.

4. On or before August 15, 1923, the Owner
will deliver unto the Trust possession of all and

singular the said property, subject only to the ob-

ligation to pay royalties and/or minimum annual

payments to the Owner, as provided herein, and the

Trust shall have the right, as long as this agreement

shall remain in effect, to mine and extract all

precious and other metals and minerals, and, upon

payment of the said royalties, to appropriate the

same to its own use. Any and all mining opera-

tions conducted on said property by the Trust shall

at all times be under its sole supervision and at its

discretion, without restriction, hindrance or control

by the Owner, save only the right to be present or

represented at clean-ups as hereinafter provided.

5. For the purpose of working as a whole and

under a single scheme and project of development

and operation of the said property and other prop-

erties owned or controlled by the Trust in said dis-

trict, the Trust will install and operate mining

equipment as follows:

If, when and as long as, in the opinion of the

Trust it shall be practical so to do, of which it shall

be the sole judge, it will use that certain nine cubic

foot close connected dredge now owned by it for

[79] the purpose of dredging certain property by

the Trust, viz: being the ground covered b}' this

agreement, other ground now owTied by E. E. Pow-
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ell, and ground now owned by Alaska Dredging

Company.

In addition to said dredge the Trust will in-

stall upon the mining ground so owned or con-

trolled by it, in such location as it shall deem to be

advisable, one mining dredge of the continuous

bucket type, having buckets of nine cubic foot

capacity, but otherwise of such power, plan and

dimensions as it shall deem to be advisable, and

will provide the power necessary for its operation,

and will cause such dredge to be complete and in

a condition to operate at the opening of the mining

season in the year 1925.

If it shall appear from prospecting and exami-

nation, to be complete in the year 1924, that there

is ground owned or controlled by the Trust of suffi-

cient area, depth and value to warrant the installa-

tion of an additional dredge, then the Trust shall

install such dredge under the conditions last above

mentioned which dredge will be complete and in

condition to operate at the opening of the mining

season 1926.

6. Nothing herein contained shall be construed

as obligating the Trust to work the said two dredges

last mentioned or either of them exclusively or

continuously on the property covered by this agree-

ment, but the Trust will have the right, if, when
and as often as, in its discretion, it considers the

removal of said dredges or either of them from the

said ground to other ground owned or controlled

by the Trust, its [80] successors and assigns, to

be necessary or advisable to remove said dredges
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or either of them for svieh purpose, and the Trust

shall have the right when and as often as it shall

deem it to be advisable for any reason whatsoever,

of which it will be the sole judge to cease and sus-

pend mining operations on said ground, provided

only that in such event it shall pay to the Owner

the minimum annual payments, and excess of mini-

mum annual jDayments above and over royalties

paid up to the time of cessation of mining opera-

tions.

7. As and by way of rental (which shall also

be paid and received on account of purchase price)

for the property hereby leased and for all rights

conferred hereby, the Trust will pay to the Owner

from recoveries of gold from the said property,

royalties as follows : From the gross recoveries from

ground yielding go?dd of a value of forty cents per

cubic yard or less fifteen per cent thereof, and

from ground yielding gold of a value in excess of

forty cents per cubic yard twenty per cent thereof.

8. In estimating- values per cubic yard, average

monthly values will be used, that is to say, the

value of the total gold recovered each calendar

month from the said property will be divided by

the total number of cubic yards dredged therefrom

in such month, and the quotient so obtained shall

be the value of gold per cubic yard upon which

royalty payments will be based.

9. The Trust will sell as expeditiously as pos-

sible all gold so recovered at the prevailing price

[81] at Nome or such other place as the Trust

shall deem to be for the best interests of all con-
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cerned. The Trust will deliver to the Owner, on

or before the fifteenth day of the month following

clean-ups, a statement showing the total number of

yards dredged and the total amount of gold re-

covered during the preceding month. Within ten

days after the Trust shall have received returns

from the sale of gold, it will deposit the percentage

to which the Owner shall be entitled in the Bank

of California, National Association, at San Fran-

cisco, California, or such other bank as the parties

hereto shall agree upon, to the account of the Owner,

and will deliver to the Owner a duplicate of mint or

smelter returns. Such payments, however, shall be

subject to future adjustment and rectifications, if

made before determination of monthly averages as

provided in Article 8. The Owner, however, may

elect, after ten days written notice, to take royal-

ties in kind after each clean-up or at any time be-

fore sale, subject to adjustment and rectification

as above provided. The Owner will have the right

to designate from time to time a representative at

Nome and if he shall do so, notice of clean-up shall

be given to him by the Trust at least twenty-four

hours in advance of each clean-up, and he will be

entitled to be present or represented at each

clean-up and to remain until such clean-up is com-

plete and weighed and the bullion is cast into a bar.

10. If in any year the total amount of royalties

so deposited shall not equal the minimum annual

[82] payment for such year as hereinbefore speci-

fied, then on or before December first of such year

the Trust will deposit with said bank for the ac-
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count of the Owner such sum as will make the total

amount so deposited during such year for such

account equal to such minimum annual pajrment,

provided, however, if the total purchase price and

accrued interest shall not have been paid on or

before December 31, 1935, then any unpaid balance

will be so deposited on or before said date.

11. The Trust will keep full and accurate rec-

ords and accounts of all its mining operations con-

ducted on the said property, which records shall

show prospecting data and the work done upon

such claims, reli recoveries therefrom, the selling

price of all gold so recovered, and the number of

yards dredged. The said accounts and records, at

all reasonable times, will be open to the inspection

of the Owner or his authorized representative and

the Owner or his said rei)resentative at all reason-

able times shall have the right to enter upon the

said property and examine the workings and equip-

ment thereon and take pannings or make such

examination for the purpose of determining values

as deemed advisable.

12. On or before August 15, 1923, the Owner
will make, execute and acknowledge a good and

sufficient deed granting, bargaining, selling and

conveying unto the Trust all the said property and

will deposit said deed in escrow in said bank to be

delivered to the Trust upon completion in full of

all payments to be made pursuant to the terms of

this agreement. The escrow instructions pursuant

to which the said deed [83] shall be deposited
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will be substantially in the form specified in Sched-

ule One hereto.

13. The Owner hereby warrants that his title

to all said property is free and clear from any

lien, encumbrance, defect or cloud.

14. The Owner at his own cost and expense will

prosecute diligently and carry to a conclusion ap-

plications for patent to all of the above mining

claims in respect to which application for patent

or for survey order has been made.

15. The Trust is hereby authorized at its dis-

cretion, but at its own cost and expense, to make

application for patent for and in the name of the

Owner, or in that of the record owner, to any and

all other mining claims for which application for

patent has not been made, and in such event the

Owner on request will execute or cause to be exe-

cuted to the Trust or its nominee, powers of attor-

ney to make application, in the form provided by

Law and the rules of the General Land Office.

16. In the event that the Owner shall take roy-

alties in kind or shall accept any payments pur-

suant to this agreement made otherwise than by

deposit in said bank for its account, then he will

give his voucher to the Trust for the amount so

paid, and such voucher when deposited with said

bank will entitle the Trust to a credit on account

of purchase price to the same extent as if an equal

amount had been deposited for the account of the

Owner in coin or legal tender. [84]

17. If the Trust shall fail to deposit the mini-

mum annual payments hereafter to accrue or un-
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paid balance of purchase price and accrued interest

or vouchers in lieu thereof at the times and in

the manner as hereinbefore j^rovided, and shall

also fail to so deposit within thirty days after the

Owner shall have ginen or shall have caused to be

given written notice of default and demand for

payment to the Trust, or if the Trust shall default

in the performance or observance of any other

of its obligations or covenants contained herein and

shall fail to remedy such default within thirty days

after notice and demand to remedy, then the Owner

at his option may declare this agreement terminated,

and thereupon all the rights of the Trust here-

under will cease and terminate, and in such event

the Owner will have the right to keep and retain

all moneys theretofore paid to him by the Trust on

account of the option herein contained as rental for

the use and occupation of the property the subject

of this agreement and as consideration for the

rights conferred on the Trust hereby, without ob-

ligation to account to the Trust therefor, and the

Trust will be without further obligation to make
other or further payments to the Owner on ac-

count of said option except accrued royalties. No
other or further liability shall be imposed on the

Trust for breach of contract.

18. All dredges, tools, equipment, apparatus,

buildings, structures and property of every nature,

[85] whether fixed or movable, owned by the Trust

and on the ground at the time of such termination

will be deemed to be and will remain personal prop-

erty and full title thereto will be and remain in the
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Trust, and no right, title, lien, interest or estate

therein or thereto or in or to any part thereof will

vest in the Owner, but the Trust after the termina-

tion of this agreement will have the right to remove

the same and all thereof.

19. If this agreement shall be so terminated by

the Owner, the Trust will quietly and peaceably

yield and surrender possession to the Owner of all

said property, provided, however, in such event the

Trust will have the right to use and occupy so

much of such ground as shall be necessary for the

storage and protection of personal property situate

thereon and owned by it, pending removal, and

will also have an easement for the removal of any

dredge or dredges owned by it and situate on any

part of such mining groimd, across any part thereof,

by the most direct and practicable route to the

point of intended future use, but in such case the

Trust will account and pay over to the Owner in

the manner and as hereinbefore provided, royal-

ties from all gold recovered during removal. The

said rights will continue until the close of the min-

ing season next following the year of such termi-

nation.

20. Notice in all cases will be deemed to be com-

plete when depos^/ed in the United States mail,

with postage prepaid and registered and addressed,

if to the Owner, to 310 Epler Building, Seattle,

Washington, [86] and if to the Trust, to 310

Epler Building, Seattle, Washington, or to such

other address as either party may from time to

time designate.
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21. If the Trust shall be hindered or delayed

in completing, equipping* and rendering operative

the dredge or dredges as provided in Article 5 due

to act of God or the public enemy, strikes, lockouts,

labor troubles, perils of the sea, loss or damage of

material in transit, inability to procure labor, ma-

terial, or transportation, or any other cause, sim-

ilar or dissimilar, beyond its reasonable control, then

the time for the construction and completion of

said dredge or dredges respectively will be extended

to the commencement of the second mining season

following the termination of such hindering or de-

laying cause, but nothing herein shall be construed

as obligating the Trust to install two dredges in the

same year.

22. The Owner warrants that said property is

and constitutes all of the mining ground, ditches,

ditch and water rights, and machinery and equip-

ment used or intended to be used in or appurtenant

to mining in said Cape Nome Mining and Recording

District, formerly owned by Anvil Hydraulic and

Drainage Company, in which he has any right,

title, interest or estate. It is the intent of this

agreement to grant a lease and option for the pur-

chase of all the right, title, interest and estate of

the Owner in and to all real and personal property

of the above described character in said district,

formerly owned by said Anvil Hydraulic and Drain-

age Company. If by inadvertence or [87] other-

wise, any such real or personal property has been

omitted herefrom the Owner will permit the Trust

to use and occupy the same as part of the lease-
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hold created hereby, and will make convej^ance

thereof as hereinbefore provided (including deposit

of deed or bill of sale in escrow) without other or

further consideration, and as if the same were spe-

cifically enumerated and included in this agreement.

23. The Owner covenants and agrees that for

the term of twelve years next hereafter (if the Trust

shall remain in possession under this agreement

during such term or shall have completed payments

hereunder) he will not engage in mining in said

Cape Nome Mining and Recording District and

will not acquire any right, title, interest or estate

in mining ground therein, whether directly or in-

directly, and that if, in spite of such covenant, he

shall acquire any such right, title, interest or estate,

then he shall hold the same as Trustee for the Trust,

if acquired after payment in full of all moneys

to be paid by the Trust hereunder, and will convey

or transfer the same on demand, or if acquired prior

to the payment in full of said moneys, he will hold

the same subject to the terms of this agreement and

as part of the leasehold, subject to conveyance or

transfer on completion of such payments, to the

same extent as though specifically mentioned and

enumerated herein. Exception, however, from the

operation of this article two claims not to exceed

twenty acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included in

and covered by this agreement, but the actual cost

thereof, in such event will be added to the purchase

price.
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24. As long as this agreement shall be in [88]

effect the Trust will perform assessment work
within the time required by law at its own cost and
expense for and on account of the Owner on all

mining claims which are unpatented or on w^hich

final entry shall not have been made, and will make
and record proof thereof in the name of the Owner
or record owner.

25. If the Trust shall acquire title to any of

said property adverse to the title of the Owner,

it shall hold such title as Trustee for the Owner
until it will be entitled to the delivery of said deed

out of escrow, and if this agreement shall be termi-

nated prior to that time it will make conveyance

of such title to the Owner.

26. The Trust will not create or suffer any lien

to attach to any of the said property, and if any

lien should so attach it wdll cause the same to be

released of record wdthin thirty days thereafter or

will give to the Owner a sufficient undertaking satis-

factory to the OwTier indemnifying the Owner from

liability therefor, and will keep the Owner safe and

harmless therefrom, anything in Article 17 to the

contrary notwithstanding. TKe Trust wall permit

the Owner to post and keep posted on the ground

covered by this option at such points as the Owner

shall elect, notice of non-liability for work and labor

done for and materials furnished to the Trust in the

manner and form provided by law.

27. This agreement will not be placed of record,

but the Owner will forthwith make, execute and ac-

knowledge and deliver a caveat notice of lease [89]
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and option substantially in the form specified in

Schedule Two which the Trust may record.

28. Permission is hereby given to the Trust to

place Hammon Consolidated Gold Fields, a corpora-

tion organized under the laws of the State of Maine,

in possession of the property covered by this agree-

ment with the right to work and operate under the

terms hereof, upon the express assumption of the

Trust's obligations and liabilities hereunder by said

Hammon Consolidated Gold Fields, and in such

event and as long as said Hammon Cont^olidated

Gold Fields shall so remain and be in possession the

Owner will look exclusively to it for performance

of such obligations and will release the Trust from

all liability therefor.

29. This agreement shall enure to the benefit

of or bind as the case may be the heirs, personal rep-

resentatives, privies, successors and assigns of the

respective parties to the same extent as though they

respectively were parties hereto.

IN WITNESS WHEREOF, the Owner and the

Trust have executed these presents on the day and

year hereinabove first written.

E. E. POWELL. (Seal)

Witnesses for E. E. Powell:

THOMAS H. BREEZE.
A. E. NOLTE.

NOME DREDGING TRUST.
By F. S. POWELL,
Trustee and President.

And GEO. W. DUTTON, (Seal)

Trustee and Secretary.
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Witnesses for Nome Dredging Trust

:

THOMAS H. BREEZE.
A. E. NOLTE. [90]

State of Washington,

County of King,—ss.

On this 23 day of July, 1923, before me, the un-

dersigned notary public, within and for the said

state and county, duly commissioned and sworn,

personally appeared E. E. Powell, known to me to

be the person whose name is subscribed to the within

instrument and acknowledged to me that he exe-

cuted the same freely and voluntarily for the uses

and pui*poses therein mentioned.

ELMER F. CONNER, (Seal)

Notary Public.

State of Washington,

County of King,—ss.

On this 23 day of July, 1923, before the under-

signed notary public, within and for the said state

and county, duly commissioned and sworn, person-

ally appeared F. S. Powell and Geo. W. Button,

known to me to be respectively a trustee and the

President and a trustee and the Secretary of Nome
Dredging Trust, and the persons whose names are

subscribed to the within instrument and acknowl-

edged to me that they executed the same freely and
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voluntarily on behalf of said Nome Dredging Trust

for the uses and purposes therein mentioned.

ELMER F. CONNER, (Seal)

Notary Public. [91]

SCHEDULE ONE.

Seattle, Washington, July 20, 1923.

Bank of California, National Association,

San Francisco, California.

Dear Sirs:

—

You are handed herewith a deed from the under-

signed to Nome Dredging Trust marked G, which

you will please hold pursuant to the following in-

structions :

If on or before December 31, 1935, Nome Dredg-

ing Trust will deposit or cause to be deposited with

you for the account of the undersigned the sum of

$616,400 (minimum annual payments of $10,000.

each on account of such sum being made on or about

December 31 in each of the years 1925 and 1926,

and of $25,000. on or before December 31, in each

following year until payment in full of the purchase

price) together with interest on unpaid balances of

said sum at the rate of four per cent, per aiuium

from and after January 1, 1931, then you will de-

liver the said deed to the Trust.

If the Trust shall fail to make any of said pay-

ments when due you will please give it notice of de-

fault and demand for payment by registered mail

addressed to 310 Epler Building, Seattle, Washing-

ton, or such other address as the Trust shall pre-

viously have designated to you, and if pajTnent shall
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be made within thirty days after mailing such no-

tice, it may be accepted by you as if it had been

made within proper time.

If am^ of such payments shall not be made when

due, then you will hold the deed subject to the order

of the undersigned.

Before delivering this deed }^ou will please deduct

from the last payment made a sum sufficient to pur-

chase revenue stamps in the amount required by

law on the basis of a consideration of $616,400. and

affix the same to the deed. [92]

You are authorized to credit on account of the

sums so to be paid, such amounts as shall appear

to have been paid to the undersigned by vouchers

signed by the undersigned.

Very truly yours,

Approved

:

NOME DREDGING TRUST.
By

,

Trustee and President.

And
,

Trustee and Secretary.

Receipt of the above-mentioned deed is hereby ac-

knowledged to be held pursuant to the foregoing

instructions.

BNAK OF CALIFORNIA, N. A.

By . [93]

SCHEDULE TWO.

KNOW ALL MEN BY THESE PRESENTS,
made and delivered this 10th day of July, 1923, by
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E. E. POWELL (herein styled the ''Owner") unto

NOME DREDGING TRUST, a common law trust

(herein styled the "Trust") that on even date here-

with the Owner has made, executed and delivered to

the Trust a mining lease and option to purchase

(expiring December 31, 1935) that certain property

situate in Cape Nome Mining and Recording Dis-

trict, Territory of Alaska, being those certain placer

mining claims known as

Adelaide and Nos. 4, 5 and 6 Below Discovery

on Bourbon Creek, being Mineral Survey

No. 685; No. 1 Below Discovery on Bourbon

Creek, being Mineral Survey No. 688; No. 2

Below Discovery on Bourbon Creek, being

Mineral Survey No. 687 ; No. 3 Below Discovery

on Bourbon Creek, being Mineral Survey No.

686; Discovery on Bourbon Creek (sometimes

known as Northern Queen) being Mineral Sur-

vey No. 689; Bench No. 1 on Bourbon Creek,

being part of Mineral Survey No. 691, an un-

divided one half interest in Bench No. 2 on

Bourbon Creek, being part of Mineral Survey

No. 691 ; Buena Vista, being Mineral Survey

No. 699; Lucky Fraction and Fraction No. 1

on Bourbon Creek, being Mineral Survey

No. 690 ; an undivided one half interest in Lind

Fraction, being Mineral Survey No. 1125; No.

31^ Above Discovery on Bourbon Creek, being

Mineral Survey No. 756 ; an undivided one third

interest in No. 1 on Holyoke Creek, being

Mineral Survey No. 1229; an undivided 49/100

interest in No. 2 on Holyoke Creek, being



vs. E. E. Powell. 103

Mineral Survey No. 1185; Bench No. 2 off Dis-

covery on Left Limit of Wonder Creek, EDv,

Thomas Bench and Bamboo Bench, being Min-

eral Survey No. 6^94; an undivided 13/24 in-

terest in Saturday No. 2, being Mineral Survey

No. 695 ; Nugget Bench on Saturday Creek and

Tuve, being Mineral Survey No. 697, Discovery

on Saturday Creek, being Mineral Survey

No. 696 and No. 2 Above on Lake Creek, being

Mineral Survey No. 628, together with all and

singular the tenenents, hereditaments, appur-

tenances, ditches and ditch and water rights

thereunto belonging and appertaining.

Upon such terms and conditions as expressly ap-

pear in [94] and by said agreement to which

reference is hereby made.

IN WITNESS WHEREOF, the owner has here-

unto set his hand and seal on the day and year

hereinabove first written.

. (Seal)

Witnesses

:

. [95]

"G"

EXHIBIT THREE.
To the Foregoing Complaint, First Cause of Action

Set Forth Therein.

THIS INDENTURE OF DEED, made, executed

and delivered this 10th day of July, 1923, by E. E.

POWELL of the County of King, State of Wash-
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ington, party of the first part, unto NOME
DREDGING TRUST (a common law trust) and its

Trustee, F. S. POWELL and GEO. W. DUTTON,
parties of the second part, WITNESSETH:
That said party of the first part, for and in con-

sideration of the sum of Ten (10) Dollars, gold coin

of the United States of America to him in hand

paid by said parties of the second part, receipt

whereof is hereby acknowledged, has

GRANTED, BARGAINED, SOLD, CON-
VEYED AND CONFIRMED, and by these pres-

ents does grant, bargain, sell, convey and confirm

unto said parties of the second part, their heirs,

successors and assigns forever, all those lots, pieces

or parcels of land situate in Cape Nome Mining and

Recording District, Territory of Alaska, being those

certain placer mining claims known as

:

Adelaid and Nos. 4, 5 and 6 Below Discovery

on Bourbon Creek, being Mineral Survey

No. 685; No. 1 Below^ Discovery on Bourbon

Creek, being Mineral Survey No. 688; No. 2

Below Discovery on Bourbon Creek, being

Mineral Survey No. 687; No. 3 Below Dis-

covery on Bourbon Creek, being Mineral Sur-

vey No. 686; Discovery on Bourbon Creek

(sometimes known as Northern Queen) being

Mineral Surs^ey No. 689 ; Bench No. 1 on Bour-

bon Creek, being part of Mineral Survey No.

691, an undivided one half interest in Bench

No. 2 on Bourbon Creek, being part of Mineral

Survey No. 6'91; Buena Vista, being Mineral

Survey No. 699; Lucky Fraction and Fraction
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No, 1 on Bourbon Creek, being Mineral Survey

No. 690 ; an undivided one half interest in Lind

Fraction, being Mineral Survey No. 1125;

No. 3^ Above Discovery on Bourbon Creek,

being Mineral [96] Survey No. 756; and

undivided one third interest in No. 1 on Holy-

oke Creek, being Mineral Survey No. 1229; an

undivided 49/100 interest in No. 2 on Holyoke

Creek, being Mineral Survey No. 1185; Bench

No. 2 off Discovery on Left Limit of Wonder
Creek, Elk, Thomas Bench and Bamboo Bench,

being Mineral Survey No. 694; an undivided

13/24 interest in Saturday No. 2, being Mineral

Survey No. 695; Nugget Bench on Saturday

Creek and Tuve, being Mineral Survey No. 697,

Discovery on Saturday Creek, being Mineral

Survey No. 696 and No. 2 Above on Lake Creek

being Mineral Survey No. 628.

TOGETHER with all and singular the tenements,

hereditaments, appurtenances, ditclies and ditch and

water rights thereunto belonging or in anywise ap-

pertaining, and the reversion and reversions, re-

mainder and remainders, rents, issues and profits

thereof.

TO HAVE AND TO HOLD the said premises,

with its appurtenances, unto said parties of the

second part, their heirs, successors and assigns, for-

ever.
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IN WITNESS WHEREOF, said party of the

first part has hereunto set his hand and seal upon

the day and year hereinabove first written.

E. E. POWELL. (Seal)

Witnesses

:

THOS. H. BREEZE.
A. E. NOLTE. [97]

State of Washington,

County of King,—ss.

On this 23 day of July, 1923, before the under-

signed notary public, within and before the said

state and coimty, duly commissioned and sworn,

personally appeared E. E. Powell, known to me

to be the person whose name is subscribed to the

within instrument and acknowledged to me that he

executed the same freely and voluntarily for the

uses and purposes therein mentioned.

[Seal] ELMER F. CONNER,
Notary Public. [98]

EXHIBIT FOUR
To the Foregoing Complaint, First Count or Cause

of Action.

Seattle, Washington, July 20, 1923.

Bank of California, National Association,

San Francisco, California.

Dear Sirs:

You are handed herewith a deed from the under-

signed to Nome Dredging Trust marked G, which

you will please hold pursuant to the following in-

structions :
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If on or before December 31, 1935, Nome Dredg-

ing Trust will deposit or cause to be deposited with

you for the account of the undersigned the sum

of $616,400 (minimum annual payments of $10,-

000. each on account of such sum being made on

or before December 31 in each of the years 1925

and 1926, and of $25,000 on or before December 31,

in each following year until payment in full of the

purchase price) together with interest on unpaid

balances of said sum at the rate of four per cent,

per annum from and after January 1, 1931, then

you will deliver the said deed to the Trust.

If the Trust shall fail to make any of said pay-

ments when due you will please give it notice of

default and demand for payment by registered mail

addressed to 310 Epler Building, Seattle, Washing-

ton, or such other address as the Trust shall pre-

viously have designated to you, and if payment shall

be made within thirty days after mailing such

notice, it may be accepted by you as if it had been

made within proper time.

If any of such payments shall not be made when

due, then you will hold the deed subject to the order

of the undersigned.

Before delivering this deed you will please deduct

from the last payment made a sum sufficient to

purchase revemie stamps in the amount required

by law on the basis of a consideration of $616,400,

and affix the same to the deed.

You are authorized to credit on account

[99] of the sums so to be paid, such amoimts as



108 Hammon Consolidated Gold Fields

shall appear to have been paid to the undersigned

by vouchers signed by the undersigned.

Very truly yours,

E. E. POWELL.
Approved

:

NOME DREDGING TRUST.
By F. S. POWELL,
Trustee and President

And GEO. W. DUTTON,
Trustee and Secretary.

Receipt of the above-mentioned deed is hereby

acknowledged to be held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.

By STUART F. SMITH. [100]

EXHIBIT FIVE
To the Foregoing Complaint and to Each of the

Three Counts or Causes of Action Set Forth

Therein.

Seattle, Washington, July 20, 1923.

Bank of California, National Association,

San Francisco, California.

Dear Sirs:

There are herewith handed to you the following

instruments

:

1. Deed from the undersigned to Hammon Con-

solidated Gold Fields conveying certain town

lots in Nome, Alaska, marked "A."

2. Bill of sale between the same parties marked

3. Release of mortgage E. E. Powell, Trustee, to

the undersigned marked "C."
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4. Deed from the imdersigned to Hammon Con-

solidated Gold Fields conveying title to cer-

tain mining property at Nome, Marked "D.'*

5. Deed between the same parties quitclaiming

title to certain mining properties at Nome
marked "E."

You have heretofore been handed under accom-

panying escrow instructions the following instru-

ments :

6. Deed from Alaska Dredging Company to the

undersigned marked "F."

7. Deed from E. E. Powell to the undersigned

marked "G."

8. Deed from E. E. Powell to the undersigned

marked "H."

You will please hold the instruments now handed

to you pursuant to the following instructions:

[101]

If Hammon Consolidated Gold Fields will deposit

with you for the account of E. E. Powell, Trustee,

on or before September 1, 1923, $50,000.00; on or

before November 1, 1924, $25,000.00 ; and on or be-

fore November 1, 1925, $80,000.00, together with

interest at the rate of seven per cent per annum
on the sum of $155,000.00 from August 28, 1922,

to September 1, 1923, on the sum of $105,000.00

from September 1, 1923, to November 1, 1924, and

on the sum of $80,000.00 from November 1, 1924,

to November 1, 1925, then you will deliver to them

the instruments marked "A," "B" and "C." But

if they shall fail to do so, you will hold said instru-

ments (Subject to our order.
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If Hammon Consolidated Gold Fields shall have

made the above-mentioned payments and also shall

have paid you for our account prior to December

31, 1935, the sum of $600,000.00 (minimum annual

payments of $25,000.00 each on account of such

sum being made on or before December 31st, in

each year commencing with the year 1925), to-

gether with interest on unpaid balances of said sum

at the rate of four per cent per annum from and

after January 1, 1931, and if they shall also have

paid to you on our behalf payments pursuant to

escrow instructions covering instruments "F,"

"G" and "H," then you will deliver to them the

instruments marked "D," ^'E," "F," ''G"and''H"

If Hammon Consolidated Gold Fields shall fail

to make any of said payments (except those for the

account of E. E. Powell, Trustee) when due, you

will please give Hammon Consolidated Gold Fields

notice of default and demand for payment by regis-

tered mail addressed to 433 California Street, San

Francisco, California, or such other address as they

shall previously have designated to you, and if pay-

ment is made within thirty days after mailing such

notice, it may be accepted by you as if it had been

made within proper time.

If any of such payments shall not be made when

due or within thirty days after mailing of notice,

then you will hold the instruments marked "D"
and "E" subject to our order.

Before delivering the instruments marked "A,"

"B" and "C," or the instruments marked "D"
and "E" you will please deduct from the last pay-
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ments made on account thereof respectively a sum
sufficient to purchase revenue stamps in the amount

required by law on the basis of a consideration of

$500.00 for the deed marked ''A" and affix the

same to said deed and on the basis of a consideration

of $600,000.00 for the deed marked "D" and affix

the same to said deed. [102]

You are authorized to credit on account of the

sums to be so paid on account of instruments

marked "D" and "E" such amount as shall ap-

pear to have been paid to the undersigned by vouch-

ers signed by the undersigned by either one of its

undersigned trustees.

Very truly yours,

NOME DREDGING TRUST.
By F. S. POWELL,

Trustee.

And GEO. W. DUTTON, (Seal)

Trustee.

Approved

:

E. E. POWELL,
Trustee (Mortgagee )

.

Approved

:

HAMMON CONSOLIDATED GOLD FIELDS.
By W. P. HAMMON,

President.

Receipt of the instruments above mentioned

marked ''A," "B," ''C," "D" and "E" is hereby
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acknowledged, to be held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.

By STUART F. SMITH,
V. P. [103]

EXHIBIT SIX
To the Foregoing Complaint, Second Count or

Cause of Action.

THIS AGREEMENT, made this 10th day of

July, 1923, between E. E. POWELL (hereinafter

Styled The "Owner") and NOME DREDGING
TRUST (a common law trust) by its Trustees,

F. S. Powell and Geo. W. Dutton (hereinafter

Styled the "Trust") WITNESSES:
WHEREAS the Trust is the owner of certain

mining property in the Cape Nome Mining and

Recording District and desires to secure a lease of

and option for the purchase of the said mining

property and similar leases of and options for the

purchase of other mining property owned and held

by other persons in said district, for the purpose

of consolidating such several properties and work-

ing them as a whole under a single scheme and

project of development and operation.

NOW, THEREFORE, for and in consideration

of their mutual promises herein contained, the par-

ties hereto have agreed the one with the other, as

follows, that is to say:

1. The owner hereby grants unto the Trust a

mining lease and option to i)urchase on the terms

and conditions hereinafter expressed all that certain
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property situate and being in the Cape Nome Min-

ing and Recording District, Territory of Alaska,

and particularly described as follows:

Those certain placer mining claims known as

Lawrence, being mineral Survey No. 1105 ; an

undivided one-half interest in Discovery on

Lake Creek being Mineral Survey No. 1175;

an undivided one-twelfth interest in Grood Luck

low Discovery on Saturday Creek (excejit Solo-

mon Fraction) being Mineral Survey No. 1117

;

an undivided one-twelfth interest in God Luck

Fraction on Saturday Creek, being Mineral

Survey No. 1116; an undivided one-half inter-

est in Just-a-Little Fraction, being part of Min-

eral Survey No. 1296, No. 3 Below Discovery

on Dry Creek, being Mineral Survey No. 1111

and Peluk-Martin Association, being Mineral

Survey No. 1293, [104]

together with all and singular the tenements, here-

ditaments, appurtenances, ditches and ditch and

water rights thereunto belonging and appertaining

.

2. The term of the lease and option shall com-

mence on the date of these presents and shall con-

tinue to and including December 31, 1935, unless

sooner terminated as hereinafter provided.

3. The purchase price of said property shall bo

the sum of $80,000 payable in full together with

interest on any unpaid balance after January 1,

1931, at the rate of five (5%) per cent per annum,

prior to the expiration of the term of this option,

provided however that the minimum amount paid
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annually on account of purchase price shall be

$5,000 in each of the years 1925 and 1926, and

$10,000 in each year following until payment in full

of the purchase price.

All payments on account of purchase price shall

also be deemed to be and shall constitute rental for

the use and occupation of the property hereby

leased, for the full term of said lease, and when

payment in full of the purchase price, together with

interest (if any) accrued thereon shall have been

made, the Trust shall be entitled to receive convey-

ance of all of said property.

4. On or before August 15, 1923, the Owner will

deliver unto the Trust possession of all and singu-

lar the said property, subject only to the obligation

to pay royalties and/or minimum annual payments

to the Owner, as provided herein, and the Trust

shall have the right, as long as this agreement shall

remain in effect, to mine and extract all precious

and other metals and minerals, and upon payment

of the said royalties, to appropriate the same to its

own use. Any and all mining operations conducted

on said property by the Trust shall at all times be

under its sole supervision and at its discretion,

without restriction, hindrance or control by the

Owner, save only the [105] right to be present

or represented at clean-ups as hereinafter provided.

5. For the purpose of working as a whole and

under a single scheme and project of development

and operation of the said property and other prop-

erties owned or controlled by the Trust in said Dis-
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trict, the Trust will install and operate mining

equipment as follows:

If, when and as long as, in the opinion of the

Trust it shall be practical so to do, of which it shall

be the sole judge, it will use that certain nine cubic

foot close connected dredge now owned by it for

the purpose of dredging certain property owned or

controlled by the Trust, Viz : being the ground cov-

ered by this agreement, and other ground now
owned by E. E. Powell and ground now owned by

Alaska Dredging Company.

In addition to the said dredge the Trust will in-

stall upon the mining ground so owned or controlled

by it, in such location as it shall deem to be advis-

able, one mining dredge of the continuous bucket

type, having buckets of nine cubic foot capacity,

but otherwise of such power, plan and dimensions

as it shall deem to be advisable, and will i^rovide

the power necessary for its operation, and will cause

such dredge to be complete and in a condition to

operate at the opening of the mining season in the

year 1925.

If it shall appear from prospecting and examina-

tion, to be completed in the year 1924, that there is

ground owned or controlled by the Trust sufficient

area, depth and value to warrant the installation of

an additional dredge, then the Trust shall install such

dredge under the conditions last above mentioned,

which dredge will be complete and in condition to

operate at the opening of the mining season 1926.

6. Nothing herein contained shall be construed

as obligating the Trust to work the said two dredges
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last [106] mentioned or either of tlicni exclu-

sively or continuously on the property covered by

this agreement, but the Trust will have the right,

if, when and as often as, in its discretion, it con-

siders the removal of said dredges or either of them

from the said ground to other ground owned or con-

trolled by the Trust, its successors and assigns, to

be necessary or advisable to remove said dredges

or either of them for such purposes, and the Trust

shall have the right when and as often as it shall

deem it to be advisable for any reason whatsoever,

of which it will be the sole judge to cease and sus-

pend mining operations on said ground, provided

only that in such event it shall pay to the Owner

the minimum annual pajTnents, and excess of mini-

mum annual payments above and over royalties paid

up to the time of cessation of mining operations.

7. As and by way of rental (which shall also

be paid and received on account of purchase price)

for the property hereby leased and for all rights

conferred hereby, the Trust will pay to the Owner

from recoveries of gold from the said property roy-

alties as follows: From the gross recoveries from

ground yielding gold of a value of forty cents per

cubic yard or less fifteen per cent thereof, and from

ground yielding gold of a value in excess of forty

cents per cubic yard twenty per cent thereof.

8. In estimating values per cubic yard, average

monthly values will be used, that is to say, the value

of the total gold recovered each calendar month

from the said property will be divided by the total

number of cubic yards dredged therefrom in such
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month, and the quotient so obtained shall be the

value of gold per cubic yard upon which royalty

payments will be based.

9. The Trust will sell as expeditiously as [107]

as possible all gold so recovered at the prevailing

price at Nome or such other place as the Trust shall

deem to be for the best interests of all concerned.

The Trust will deliver to the Owner, on or before

the fifteenth day of the month following clean-ups,

a statement showing the total number of yards

dredged and the total amount of gold recovered

during the preceding month. Within ten days after

the Trust shall have received returns from the sale

of gold, it will deposit the percentage to which the

Owner shall be entitled in the Bank of California,

National Association, at San Francisco, California,

or such other bank as the parties hereto shall agree

upon, to the account of the Owner, and will deliver

to the 0^vner a duplicate of mint or smelter returns.

Such payments however shall be subject to future

adjustment and rectification, if made before deter-

mination of monthly averages as provided in Ar-

ticle 8. The Owner however may elect, after ten

days written notice, to take royalties in kind after

each clean-up or at any time before sale, subject

to adjustment and rectification as above provided.

The Owner will have the right to designate from

time to time a representative at Nome and if he shall

do so, notice of clean-up shall be given to him by

the Trust at least twenty-four hours in advance of

each clean-up, and he will be entitled to be present

or represented at each clean-up and to remain until
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such clean-up is complete and weighed and the

bullion is cast into a bar.

10. If in any year the total amount of royalties

so deposited shall not equal the minimum annual

payment for such year as hereinbefore specified,

then on or before December first of such year the

Trust will deposit with said bank for the account

of the Owner such sum as will make the total amount

so deposited during such year for such accoimt

equal to such minimum annual payment, provided

however if the total purchase price and [108] ac-

crued interest shall not have been paid on or before

December 31, 1935, then any unpaid balance will

be so deposited on or before said date.

11. The Trust will keep full and accurate records

and accounts of all its mining operation conducted

on the said property, which records shall show

prospecting data and the work done upon such

claims, the recoveries therefrom, the selling price

of all gold so recovered, and the number of yards

dredged. The said accounts and records, at all

reasonable times, will be open to the inspection of

the Owner or his authorized representative and

the Owner or his said representative at all reason-

able times shall have the right to enter upon the

said property and examine the workings and equip-

ment thereon and take pannings or make such ex-

amination for the purchase of determing values as

deemed advisable.

12. On or before August 15, 1923, the Owner

will make, execute and acknowledge a good and suffi-

cient deed granting, bargaining, selling and convey-
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ing unto the Trust all the said i^roperty and will

deposit said deed in escrow in said bank to be de-

livered to the Trust upon completion in full of all

pa^Tnents to be made pursuant to the terms of this

agreement. The escrow instruction pursuant to

which the said deed shall be deposited will be sub-

stantially in the form specified in Schedule One

hereto.

13. The Owner hereby warrants that his title

to all said property is free and clear from any lien,

encumbrance, defect or cloud.

14. The Owner at his own cost and expense will

prosecute diligently and carry to a conclusion ap-

plications for patent to all of the above mining

claims in respect to which application for patent

or for survey order has been made.

15. The Trust is hereby authorized at its dis-

cretion, [109] but at its own cost and expense,

to make application for patent for and in the name

of the Owner, or in that of the record owner, to

any and all other mining claims for which appli-

cation for patent has not been made, and in such

event the Owner on request will execute or cause;

to ])c executed to the Trust or its nominee, powers

of attorney to make application, in the form pro-

vided by law and the rules of the General Land

Office.

16. In the event that the Owner shall take royal-

ties in kind or shall accept any payments pursuant

to this agreement made otherwise than by deposit in

said bank for its account, then he will give his

voucher to the Trust for the amount so paid, and
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such voucher when deposited with said bank will

entitle the Trust to a credit on account of purchase

price to the same extent as if an equal amount had

been deposited for the account of the Owner in coin

or legal tender.

17. If the Trust shall fail to deposit the mini-

mum annual payments hereafter to accrue or un-

paid balance of purchase price and accrued interest

or vouchers in lieu thereof at the times and in the

manner as hereinbefore provided, and shall also fail

to so deposit within thirty days after the Owner

shall have given or shall have caused to be given

written notice of default and demand for payment

to the Trust, or if the Trust shall default in the

performance or observance of any other of its ob-

ligations or covenants contained herein and shall

fail to remedy such default within thirty days after

notice and demand to remedy, then the Owner at his

option may declare this agreement terminated, and

thereupon all the rights of the Trust hereunder will

cease and terminate, and in such event the Owner

will have the right to keep and retain all moneys

theretofore paid to him by the Trust on account of

the option herein contained as rental [110] for

the use and occupation of the property the subject

of this agreement and as consideration for the rights

conferred on the Trust hereby, without obligation to

account to the Trust therefor, and the Trust will be

without further obligation to make other or further

payments to the owner on account of said option

except accrued royalties. No other or further lia-
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bility shall be imposed on the Trust for breach of

contract.

18. All dredg/es, tools, equipment, apparatus,

buildings, structures and property of every nature,

whether fixed or movable, o\^^led by the Trust and

on the ground at the time of such termination will

be deemed to be and will remain personal property

and full title thereto will be and remain in the

Trust, and no right, title, lien, interest or estate

therein or thereto or in or to any part thereof will

vest in the Owner, but the Trust after the termina-

tion of this agreement will have the right to remove

the same and all thereof.

19. If this agreement shall be so terminated by

the Owner, the Trust will quietly and peaceably

yield and surrender possession to the Owner of all

said property, provided however in such event the

Trust will have the right to use and occupy so much
of such ground as shall be necessary for the storage

and protection of personal property situate thereon

and owned b}^ it, pending removal, and will also

have an easement for the removal of any dredge or

dredges owned by it and situate on any part of such

mining ground, across any part thereof, by the

most direct and practicable route to the point of in-

tended future use, but in such case the Trust will

account and pay over to the Owner in the manner

and as hereinbefore provided, royalties from all

gold recovered during removal. The said rights

will continue until the close of the mining season

next following the year of such termination. [Ill]

20. Notice in all cases will be deemed to be com-
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plete when deposited in the United States mail, with

postage prepaid and registered and addressed, if to

the Owner, to 310 Epler Building, Seattle, Washing-

ton, and if to the Trust, to 310 Epler Building,

Seattle, Washington, or to such other address as

either party may from time to time designate.

21. If the Trust shall be hindered or delayed in

completing, equi^Dping and rendering operative the

dredge or dredges as provided in Article 5 due to

act of God or the public enemy, strikes, lockouts,

labor troubles, perils of the sea, loss or damage of

material in transit, inability to procure labor, ma-

terial, transportation, or any other cause, similar or

dissimilar, beyond its reasonable control, then the

time for the construction and completion of said

dredge or dredges respectively will be extended to

the commencement of the second mining season fol-

lowing the termination of such hindering or delay-

ing cause, but nothing herein shall be construed as

obligating the Trust to install two dredges in the

same year.

22. The Owner warrants that said property is

and constitutes all of the mining ground, ditches,

ditch and water rights, and machinery and equip-

ment used or intended to be used in or appurtenant

to mining in said Cape Nome Mining and Record-

ing District, in which he has any right, title, interest

or estate, except that formerly owned by Anvil Hy-

draulic and Drainage Company, It is the intent of

this agreement to grant a lease and option for the

purchase of all the right, title, interest and estate

of the Owner in and to all real and personal prop-
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erty of the above described character in said dis-

trict, except that formerly owned by Anvil Hy-

draulic and Drainage Company. If by inadver-

tence or otherwise, any such real or personal prop-

erty has been omitted herefrom the Owner will per-

mit the Trust to use and [112] occupy the same

as part of the leasehold created hereby, and will

make conveyance thereof as hereinbefore provided

(including deposit of deed or bill of sale in escrow)

without other or further consideration, and as if the

same were specifically enumerated and included in

this agreement.

23. As long as this agreement tvhsll be in effect

the Trust will perform assessment work within the

time required by law at its owna cost and expense for

and on account of the Owner on all mining claims

which are unpatented or on which final entry shall

not have been made, and will make and record proof

thereof in the name of the Owner or record owner.

24. If the Trust shall acquire title to any of said

property adverse to the title of the Owner, it shall

hold such title as Trustee for the Owner until it will

be entitled to the delivery of said deed out of escrow,

and if this agreement shall be terminated prior to

that time it will make conveyance of such title to the

Owner.

25. The Trust will not create or suffer any lien

to attach to any of the said property, and if any lien

should so attach it will cause the same to be re-

leased of record within thirty days thereafter or will

give to the Owner a sufficient undertaking satisfac-

tory to the Owner indemnifying the Owner from
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liability therefor, and will keep the Owner safe and

harmless therefrom anything in Article 17 to the con-

trary notwithstanding. The Trust will permit the

Owner to post and keep posted on the ground cov-

ered by this option at such points as the Owner shall

elect, notice of non-liability for work and labor done

for and materials furnished to the Trust in the

manner and form provided by law.

26. This agreement will not be placed of record,

but the Owner will forthwith make, execute and ac-

knowledge and [113] deliver a caveat notice of

lease and option substantially in the form specified

in Schedule Two which the Trust may record.

27. Permission is hereby given to the Trust to

place Hammon Consolidated Gold Fields, a corpora-

tion organized under the laws of the State of Maine,

in possession of the property covered by this agree-

ment with the right to work and operate under the

terms hereof, upon the express assumption of the

Trust's obligations and liabilities hereunder by said

Hammon Consolidated Gold Fields, and in such

event and as long as said Hammon Consolidated

Gold Fields shall so remain and be in possession, the

Owner will look exclusively to it for performance of

such obligations and will release the Trust from all

liability therefor.

28. This agreement shall enure to the benefit of

or bind as the case may be the heirs, personal repre-

sentatives, privies, successors and assigns of the

respective parties to the same extent as though they

respectively were parties hereto.



vs. E. E. Poivell. 125

IN WITNESS WHEREOF, the Owner and the

Trust have executed these presents on the day and

year hereinabove first written.

E. E. POWELL. (Seal)

Witnesses for E. E. Powell

:

THOMAS H. BREEZE.
A. E. NOLTE.

NOME DREDGING TRUST.
By F. S. POWELL,

Trustee and President.

And GEO. W. DUTTON, (Seal)

Trustee and Secretary.

Witnesses for Nome Dredging Trust:

THOMAS H. BREEZE.
A. E. NOLTE. [114]

State of Washington,

County of King,—ss.

On this 23 day of July, 1923, before me, the un-

dersigned notary public, within and for said State

and County, duly commissioned and sworn, ap-

peared E. E. Powell, known to me to be the person

whose name is subscribed to the within instrument

and acknowledged to me that he executed the same,

freely and voluntarily for the uses and purposes

therein mentioned.

ELMER F. CONNER, (Seal)

Notary Public.

State of Washington,

County of King,—ss.

On this 23 day of July, 1293, before me, the un-

dersigned notary public within and for the said
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State and County, duly commissioned and sworn,

personally appeared F. S. Powell and Geo. W. But-

ton known to me to be respectively a Trustee and

President and a Trustee and Secretary of Nome
Dredging Trust and the persons whose names are

subscribed to the within instrument and acknowl-

edged to me that they executed the same freely and

voluntarily on behalf of said Nome Dredging Trust

for the uses and purposes therein mentioned.

ELMER F. CONNER, (Seal)

Notary Public. [115]

SCHEDULE ONE.

Seattle, Washington, July 20, 1923.

Bank of California, National Association,

San Francisco, California.

Dear Sirs:

—

You are handed herewith a deed from the under-

signed to Nome Dredging Trust marked H, which

you will please hold pursuant to the following in-

structions :

If on or before December 31, 1935, Nome Dredg-

ing Trust will deposit or cause to be deposited with

you for the account of the undersigned the sum of

$80,000 (minimum annual payments of $5,000 each

on account of such sum being made on or before De-

cember 31 in each of the years 1925 and 1926 and

$10,000 on or before December 31, in each of the fol-

lowing years until payment in full of the purchase

price) together with interest on unpaid balances of

said sum at the rate of 5 per cent per annum from
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and after January 1, 1931, then you will deliver the

said deed to the Trust.

If the Trust shall fail to make any of said pay-

ments when due you will please give it notice of

default and demand for payment by registered mail

addressed to 310 Epler Building, Seattle, Washing-

ton, or such other address as the Trust shall pre-

viously have designated to you, and if payment shall

be made within thirty days after mailing such

notice, it may be accepted by you as if it had been

made within proper time.

If any of such payments shall not be made when

due, then you will hold the deed subject to the

order of the undersigned.

Before delivering this deed you will please deduct

from the last payment made a sum sufficient to

purchase revenue stamps in the amount required by

law on the basis of a consideration of $80,000 and

affix the same to the deed.

You are authorized to credit on account of the

sums so to be paid, such amounts as shall appear to

have been paid to the undersigned by vouchers

signed by the undersigned.

Very truly yours.

Approved

:

NOME DREDGING TRUST.
By

,

Trustee and President.

And ,

Trustee and Secretarv.
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Receipt of the above mentioned deed is hereby

acknowledged to be held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.

By . [116]

SCHEDULE TWO.

KNOW ALL MEN BY THESE PRESENTS,
made and delivered this 10th day of July, 1924, by

E. E. POWELL (herein styled the "Owner") unto

Nome Dredging Trust, a common law trust (herein

styled the "Trust"), that on even date herewith the

Owner has made, executed and delivered to the

Trust a mining lease and option to purchase (ex-

piring December 31, 1935) that certain property

situate in Cape Nome Mining and Recording Dis-

trict, being these certain placer mining claims

known as:

Lawrence, being mineral Survey No. 1105;

an undivided one-half interest in Discovery on

Lake Creek being Mineral Survey No. 1175 ; an

undivided one-twelfth interest in No. 1 Below

Discovery on Saturday Creek (except Solomon

Fraction) being Mineral Survey No. 1117; an

undivided one-twelfth interest in Good Luck

Fraction on Saturday Creek, being Mineral

Survey No. 1116; an undivided one-half inter-

est in Just-a-Little-Fraction, being part of Min-

eral Survey No. 1296, No. 3 Below Discovery on

Dry Creek being Mineral Survey No. 1111 and

Peluk-Martin Association, being Mineral Sur-

vey No. 1295.
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together with all and singular the tenements, heredi-

taments, appurtenances, ditches and ditch and water

rights thereunto belonging and appertaining, upon

such terms and conditions as expressly appear in

and by said agreement to which reference is hereby

made.

IN WITNESS WHEREOF the 0\vner has here-

unto set his hand and seal on the day and year here-

inabove first written.

. (Seal)

Witnesses

:

-. [117]

EXHIBIT SEVEN
To the Second Court or Cause of Action Set Forth

in the Foregoing Complaint.

THIS INDENTURE OF DEED, made, executed

and delivered this 10th day of July, 1923, by E. E.

POWELL of the County of King, State of Wash-
ington, party of the first part, unto NOME DREDG-
ING TRUST (a common law trust) and its Trus-

tees F. S. Powell and Geo. W. Dutton, party of the

second part, WITNESSETH:
That said party of the first part, for and in con-

sideration of the sum of Ten (10) Dollars, gold coin

of the United States of America to him in hand

paid by said party of the second part, receipt

whereof is hereby acknowledged, has

GRANTED, BARGAINED, SOLD, CON-
VEYED AND CONFIRMED, and by these pres-
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ents does grant, bargain, sell, convey and confirm

unto said party of the second part, its successors

and assigns forever, all those lots, pieces or parcels

of land situate in Cape Nome Mining and Recording

District, Territory of Alaska, described as follows:

Lawrence, being Mineral Survey No. 1105;

an undivided half interest in Discovery on Lake

Creek, being Mineral Survey No. 1175; an un-

divided one Twelfth interest in No. 1 Below

Discovery on Saturday Creek (except Solomon

Fraction, being Mineral Survey No. 1117; an

undivided one-twelfth interest in Good Luck

Fraction on Saturday Creek, being Mineral

Survey No. 1116; and No. 3 Below Discovery

on Dry Creek, being Mineral Survey No. 1111.

And said party of the first part has further

GRANTED, BARGAINED, SOLD, CONVEYED
AND CONFIRMED, and by these presents does

grant, bargain, sell, [118] convey and confirm

unto the party of the second part, its successors and

assigns forever, all his right, title and interest in

and to the following named mining claims in said

district, to wit:

An undivided half interest in Just-a-Little

Fraction, being a portion of Mineral Surve}^

No. 1296; and Peluk-Martin Association, being

Mineral Survey No. 1293.

TOGETHER with all and singular the tenements,

hereditaments, appurtenances, ditches and ditch

and water rights thereunto belonging or in anywise

appertaining, and the reversion and reversions, re-
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mainder and remainders, rents, issues and profits

thereof.

TO HAVE AND TO HOLD the said premises,

witli its appurtenances, unto said party of the sec-

ond part, its successors and assigns forever.

IN WITNESS WHEREOF, said party of the

first party has hereunto set his hand and seal upon

the day and year hereinabove first written.

E. E. POWELL. (Seal)

Witnesses

:

THOS. H. BREEZE.
A. E. NOLTE.

State of Washington,

County of King,—ss.

On this 23 day of July, 1923, before the under-

signed notary public, within and for the said state

and county, duly commissioned and sworn, person-

ally [119] ai)peared E. E. Powell, known to me
to be the person whose name is subscribed to the

within instrument and acknowledged to me that he

executed the same freely and voluntarily for the

uses and purposes therein mentioned.

ELMER F. CONNER, (Seal)

Notary Public. [120]

EXHIBIT EIGHT
To the Second Count of the Foregoing Complaint.

Seattle, Washington, July 20, 1923.

Bank of California, National Association,

San Francisco, California.

Dear Sirs:

—

You are handed herewith a deed from the under-
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signed to Nome Dredging Trust marked H, which

3^ou will please hold pursuant to the following in-

structions :

If on or before December 31, 1935, Nome Dredg-

ing Trust will deposit or cause to be deposited with

you for the account of the undersigned the sum of

$80,000 (minimum annual payments of |5,000 each

on account of such sum being made on or before

December 31 in each of the years 1925 and 1926 and

$10,000 on or before December 31, in each of the

following years until payment in full of the pur-

chase price) together with interest on unpaid bal-

ance of said sum at the rate of 5 per cent per annum

from and after January 1, 1931, then you will de-

liver to the said deed to the trust.

If the Trust shall fail to make any of said pay-

ments when due you will please give it notice of de-

fault and demand for payment by registered mail

addressed to 310 Epler Building, Seattle, Washing-

ton, or such other address as the Trust shall pre-

viously have designated to you, and if payment shall

be made within thirty days after mailing such

notice, it may be accepted by you as if it had been

made within proper time.

If any of such payments shall not be made when

due, then you will hold the deed subject to the or-

der of the undersigned.

Before delivering this deed you will please de-

duct from the last payment made a sum sufficient to

purchase revenue stamps in the amount required by

law on the basis of a consideration of $80,000 and

affix the same to the deed.
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You are authorized to credit on account of the

sums so to be paid, such amounts as shall appear

to have been paid to the undersigned by vouchers

signed by the undersigned.

Very truly yours,

E. E. POWELL.
Approved

:

NOME DREDGING TRUST.
By F. S. POWELL,

Trustee and President.

And GEO. W. DUTTON,
Trustee and Secretary.

Receipt of the above mentioned deed is hereby

acknowledged to be held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.,

By STUART F. SMITH,
V. P. [121]

EXHIBIT NINE.

To the Foregoing Complaint, Third Count or Cause

of Action.

THIS AGREEMENT made this 10th day of

July, 1923, between ALASKA DREDGING COM-
PANY, a corporation organized under the laws of

the State of Washington (hereinafter styled the

"Owner") and NOME DREDGING TRUST (a

(•omnion law trust) by its Trustee, F. S. POWELL
and GEO. W. DUTTON (hereinafter styled the

''Trust"), WITNESSii;6\—
WHEREAS the Trust is the owner of certain

mining property in the Cape Nome Mining and Re-
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cording District and desires to secure a lease of and

option for the purchase of the said mining property

and similar leases of and options for the purchase

of other mining property owned and held by other

persons in said district, for the purpose of consoli-

dating such several properties and working them as

a whole under a single scheme and project of de-

velopment and operation.

NOW THEREFOEE, for and in consideration

of their mutual promises herein contained, the par-

ties hereto have agreed the one with the other as

follows, that is to say:

1. The owmer hereby grants unto the Trust a

mining lease and option to purchase on the terms

and conditions hereinafter expressed, all that cer-

tain property situate and being in the Cape Nome
Mining and Eeeording District, Territory of

Alaska, and particularly described as follows:

Those certain placer [122] mining claims known

as No. 1 on Flat Creek, being Mineral Survey No.

1112; Nugget Bench, No. 1 Below Discovery and

Discovery on Wonder Creek, being Mineral Survey

No. 699; Yellow Jacket, being Mineral Survey No.

1262 and Philadelphia Fraction, being Mineral Sur-

vey No. 1264; together with all and singular the

tenements, hereditaments, appurtenances, ditches

and ditch and water rights thereunto belonging and

appertaining.

2. The term of the lease and option shall com-

mence on the date of these presents and shall con-

tinue to and including December 31, 1935, unless

sooner terminated as hereinafter provided.
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3. The purchase price of said property shall be

the sum of $292,200 payable in full, together with

interest on any unpaid balance after January 1^

1929, at the rate of four per cent per annum, prior

to the expiration of the term of this option, pro-

vided however, that tlie minimum amount paid an-

nually on account of purchase price shall be $10,000

in each of the years 1925 and 1926, and $20,000 in

each year following until payment in full of the

purchase price. All payments on account of pur-

chase price shall also be deemed to be and shall con-

stitute rental for the use and occupation of the

property hereby leased, for the full term of said

lease, and when j)ayment in full of the purchase

price, together with interest (if any) accrued

thereon shall have been made, the Trust shall be en-

titled to receive conveyance of all of said property.

[123]

4. On or before August 15, 1923, the Owner will

deliver unto the Trust possession of all and singu-

lar the said property, subject only to the obligation

to pay royalties and/or minimum annual payments

to the Owner, as provided herein, and the Trust

shall have the right, as long as this agreement shall

remain in effect, to mine and extract all precious

and other metals, and minerals, and, upon payment

of the said royalties, to appropriate the same to its

own use. Any and all mining operations conducted

on said property by the Trust shall at all times be

under its sole supervision and at its discretion,

without restriction, hindrance or control by the

Owner, save only the right to be present or ]'epre-
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sented at clean-ups as hereinafter provided.

5. For the purpose of working as a whole and

under a single scheme and project of development

and operation of the said property and other prop-

erties owned or controlled by the Trust in said dis-

trict, the Trust will install and operate mining

equipment as follows:

If, when and as long as, in the opinion of the

Trust it shall be practical so to do, of which it shall

be the sole judge, it will use that certain nine cubic

foot close connected dredge now owned by [124]

it for the purpose of dredging the said property, the

subject of this agreement, with the right however,

to remove to other ground owned or controlled by

the Trust, viz. : ground owned by the Trust and

ground owned by E. E. Powell and formerly owned

by Anvil Hydraulic and Drainage Company, and

other ground owned by E. E. Powell.

In addition to the said dredge the Trust will in-

stall upon the mining ground so owned or controlled

by it, in such location as it shall deem to be advis-

able, one mining dredge of the continuous bucket

type, having buckets of nine cubic foot capacity,

but otherwise of such power, plan and dimensions

as it shall deem to be advisable, and will provide the

power necessary for its operation, and will cause

such dredge to be complete and in a condition to op-

erate at the opening of the mining season in the

year 1925.

If it shall appear from prospecting and examina-

tion, to be completed in the year 1924, that there is

ground owned or controlled by the Trust of suffi-
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cieiit area, depth and ^alue to warrant the installa-

tion of an additional dredge, then the Trust shall

install such dredge under the conditions last above

mentioned, which dredge will be complete and in

condition to operate at the opening of the mining

season 1926.

6. Nothing herein contained shall be construed

as obligating- the Trust to work the said two dredges

[125] last mentioned or either of them exclusively

or continuously on the property covered by this

agreement, but the Trust will have the right, if,

when and as often as, in its discretion, it considers

the removal of said dredges or either of them from

the said ground to other ground owned or con-

trolled by the Trust, its successors and assigns, to be

necessary or advisable to remove said dredges or

either of them for such purpose, and the Trust shall

have the right when and as often as it shall deem

it to be advisable for any reason whatsoever, of

which it will be the sole judge, to cease and suspend

mining operations on said ground, provided only

that in such event it shall pay to the Owner the

minimum annual payments, and excess of mini-

mum annual pajnnents above and over royalties

paid up to the time of cessation of mining opera-

tions.

7. As and by way of rental (which shall also be

paid and received on account of purchase price)

for the property hereby leased and for all rights

conferred hereby, the Trust will pay to the Owner
from gross recoveries of gold from the said prop-

erty, royalties of twenty per cent thereof.
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8. The Trust will sell as expeditiously as possi-

ble all gold so recovered at the prevailing price at

Nome or such other place as the Trust shall deem

to be for the best interests of all concerned. The

[126] Trust will deliver to the Owner, on or be-

fore the fifteenth day of the month following clean-

ups, a statement showing the total number of yards

dredged and the total amount of gold recovered

during the preceding month. Within ten days af-

ter the Trust shall have received returns from the

sale of gold, it will deposit the percentage to which

the Owner shall be entitled in the Bank of Cali-

fornia, National Association, at San Francisco,

California, or such other bank as the parties hereto

shall agree upon, to the account of the Owner, and

will deliver to the Owner a duplicate of mint or

smelter returns. The Owner, however, may elect,

after ten days' written notice, to take royalties in

kind after each clean-up, or at any time before sale.

The Owner will have the right to designate from

time to time a representative at Nome and if it

shall do so, notice of clean-up shall be given to him

by the Trust at least twenty-four hours in advance

of each clean-up, and he will be entitled to be pres-

ent or represented at each clean-up and to remain

until such clean-up is complete and weighed and the

bullion is cast into a bar.

9. If in any year the total amount of royalties

so deposited shall not equal the minimum annual

payment for such year as hereinbefore specified,

then on or before December first of such year the

Trust will deposit with said bank for the account
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of the Owner such siim as will make the total

amount so deposited [127] during such year for

such account equal to such minimum annual pay-

ment, provided however, if the total purchase price

and accrued interest shall not have been paid on or

before December 31, 1935, then any unpaid balance

will be so deposited on or before said date.

10. The Trust will keep full and accurate rec-

ords and accounts of all its mining operations con-

ducted on the said property, which records shall

show prospecting data and the work done upon such

claims, the recoveries therefrom, the selling price

of all gold so recovered, and the number of yards

dredged. The said accounts and records, at all rea-

sonable times, will be open to the inspection of the

Owner or its authorized representative and the

Owner or its said representative at all reasonable

times shall have the right to enter upon the said

property and examine the workings and equipment

thereon and take pannings or make such examina-

tion for the purpose of determining values as

deemed advisable.

11. On or before August 15, 1923, the Owner

will make, execute and acknowledge a good and

sufficient deed granting, bargaining, selling and con-

veying unto the Trust all the said property and will

deposit said deed in escrow in said bank to be de-

livered to the Trust upon completion in full of! all

payments to be made pursuant to the terms of this

agreement. The escrow instructions pursuant to

which the said deed shall be deposited will be sub-
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stantially in the form specified in Schedule One

hereto. [128]

12. The Owner hereby warrants that its title to

all said property is free and clear from any lien,

encumbrance, defect or cloud, except a mortgage to

secure an indebtedness of $25,000 which the Owner

hereby warrants will be satisfied and released with-

out cost or expense to the Trust and before the

Trust shall become entitled to the delivery of said

deed.

13. The Owner at its own cost and expense will

prosecute diligently and carry to a conclusion ap-

plications for patent to all of the above mining-

claims in respect to which application for patent or

for survey order has been made.

14. The Trust is hereby authorized at its discre-

tion, but at its own cost and expense, to make ap-

plication for patent for and in the name of the

Owner, or in that of the record owner, to any and

all other mining claims for which application for

patent has not been made, and in such event the

Owner on request will execute or cause to be exe-

cuted to the Trust or its nominee, powers of attor-

ney to make application, in the form provided by

Law and the rules of the General Land Office.

15. In the event that the Owner shall take roy-

alties in kind or shall accept any payments pursu-

ant to this agreement made otherwise than by de-

posit in said bank for its account, then it will give

[129] its voucher to the Trust for the amoimt so

paid, and such voucher when deposited with said

bank will entitle the Trust to a credit on account of
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purchase price to the same extent as if an equal

amount had been deposited for the accoimt of the

Owner in coin or legal tender.

16. If the Trust shall fail to deposit the mini-

mum annual payments hereafter to accrue or un-

paid balance of purchase price and accrued interest

or vouchers in lieu thereof at the times and in the

manner as hereinbefore provided, and shall also fail

to so deposit within thirty days after the Owner

shall have given or shall have caused to be given

'vritten notice of default and demand for pajrment

to the Trust, or if the Trust shall default in the per-

formance or observance of any other of its obliga-

tions or covenants contained herein and shall fail

to remedy such default within thirty days after no-

tice and demand to remedy, then the Owner at its

option may declare this agreement terminated, and

thereupon all the rights of the Trust hereunder will

cease and terminate, and in such event the Owner
will have the right to keep and retain all moneys

theretofore paid to it by the Trust on account of the

option herein contained as rental for the use and

occupation of the property the subject of this agree-

ment and as consideration for the rights conferred

on the Trust hereby, without obligation to account

to the Trust therefor, and the Trust will be without

further obligation to make other or further pay-

ments to the Owner on account of said option ex-

cept accrued ro\ alties. [130] No other or further

liability shall be imposed on the Trust for breach

of contract.

17. All dredges, tools, equipment, apparatus,
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buildings, structures and proi^erty of every nature,

whether fixed or movable, owned by the Trust and

on the ground at the time of such termination, will

be deemed to be and will remain personal property

and full title thereto will be and remain in the

Trust, and no right, title, lien, interest or estate

therein or thereto in or to any part thereof will vest

in the Owner, but the Trust after the termination

of this agreement will have the right to remove the

same and all thereof.

18. If this agreement shall be so terminated by

the Owmer, the Trust wdll quietly and peaceably

yield and surrender possession to the Owner of all

said property, provided, however in such event the

Trust will have the right to use and occupy so much

of such ground as shall be necessary for the storage

and protection of personal property situate thereon

and owned by it, pending removal, and will also

have an easement for the removal of any dredge or

dredges owned by it and situate on any part of such

mining ground, across any part thereof, by the most

direct and practicable route to the point of in-

tended future use, but in such case the Trust will

account and pay over to the Owner in the manner

and as hereinbefore provided, royalties from all

gold recovered during removal. The [131] said

rights will continue until the close of the mining

season next following the year of such termination.

19. Notice in all cases will be deemed to be com-

plete when deposited in the United States mail,

with postage prepaid and registered and addressed,

if to the Owner, to 310 Epler Building, Seattle,



vs. E. E. Powell. 143

Washington, and if to the Trust, to 310 Epler

Building, Seattle, Washington, or to such other ad-

dress as either party may from time to time desig-

nate.

20. If the Trust shall be hindered or delayed in

completing, equipping and rendering operative the

dredge or dredges as provided in Article 5, due to

act of God or the public enemy, strikes, lockouts,

labor troubles, perils of the sea, loss or damage of

material in transit, inability to procure labor, mate-

rial, or transportation, or any other cause, similar or

dissimilar, beyond its reasonable control, then the

time for the construction and completion of said

dredge or dredges, respectively, will be extended to

the commencement of the second mining season fol-

lowing the termination of such hindering or delay-

ing cause, but nothing herein shall be construed as

obligating the Trust to install two dredges in the

same year.

21. The Owner warrants that said property is

and constitutes all of the mining ground, ditches,

[132] ditch and water rights, and machinery and

equipment used or intended to be used in or appur-

tenant to mining in said Cape Nome Mining and

Recording District, in which it has any right, title,

interest or estate. It is the intent of this agree-

ment to gTant a lease and option for the purchase

of all the right, title, interest and estate of the

Owner in and to all real and personal property of

the above described character in said district. If

by inadvertence or otherwise, any such real or per-

sonal propert}" has been omitted herefrom the
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Owiier will permit the Trust to use and occupy the

same as part of the leasehold created hereby, and

will make conveyance thereof as hereinbefore pro-

vided (including deposit of deed or bill of sale in

escrow) without other or further consideration, and

as if the same were specifically enumerated and in-

cluded in this agreement.

22. The Owner covenants and agrees that for

the term of twelve (12) years next hereafter (if the

Trust shall remain in possession under this agree-

ment during such term or shall have completed pay-

ments hereunder) it will not engage in mining in

said Cape Nome Mining and Recording District

and will not acquire any right, title, interest or

estate in mining ground therein, whether directly

or indirectly, and that if, in spite of such covenant,

it shall acquire any such right, title, interest or es-

tate, then it shall hold the same as Trustee for the

Trust, if acquired [133] after payment in full of

all moneys to be paid by the Trust hereunder, and

will convey or transfer the same on demand, or if

acquired prior to the payment in full of said

moneys, it will hold the same subject to the terms

of this agreement and as part of the leasehold, sub-

ject to conveyance or transfer on completion of

such payments, to the same extent as though spe-

cifically mentioned and enumerated herein.

23. As long as this agreement shall be in effect

the Trust will perform assessment work within the

time required by law^ at its own cost and expense

for and on account of the Owner on all mining

claims which are unpatented or on which final en
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try shall not have been made, and will make and re-

cord proof thereof in the name of the Owner or rec-

ord owner.

24. If the Trust shall acquire title to any of said

property adverse to the title of the Owner, it shall

hold such title as Trustee for the Owner until it

will be entitled to the delivery of said deed out of

escrow, and if this agreement shall be terminated

prior to that time it will make conveyance of such

title to the Owner.

25. The Trust will not create or suffer any lien

to attach to any of the said property, and if any

lien should so attach it will cause the same to be re-

leased of record within thirty days thereafter or

will give to the Owner a sufficient undertaking

[134] satisfactory to the Owner indemnifying the

Owner from liability therefor, and will keep the

owner safe and harmless therefrom, anything in

Article 16 to the contrary notwithstanding. The

Trust will permit the Owner to post and keep posted

on the ground covered by this option at such points

as the Owner shall elect, notice of non-liability for

work and labor done for and materials furnished to

the Trust in the manner and form provided by law.

26. This agreement will not be placed of record,

but the Owner will forthwith make, execute and ac-

knowledge and deliver a caveat notice of lease and

option substantially in the form specified in Sched-

ule Two which the Trust may record.

27. Permission is hereby given to the Trust to

place Hammon Consolidated Gold Fields, a corpo-

ration organized under the laws of the State of
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Maine, in possession of the property covered by

this agreement with the right to work and operate

under the terms hereof, upon the express assump-

tion of the Trust's obligations and liabilities here-

under by said Hammon Consolidated Gold Fields,

and in such event and as long as said Hammon Con-

solidated Gold Fields shall so remain and be in pos-

session the Owner will look exclusively to it for per-

formance of such obligations and will release the

Trust from all liability therefor. [135]

28. This agreement shall enure to the benefit

of or bind as the case may be, the heirs, personal

representatives, privies, successors and assigns of

the respective parties to the same extent as though

they respectively were parties hereto.

IN WITNESS WHEREOF, the Owner and the

Trust have excuted these presents on the day and

year hereinabove first written.

NOME DREDGING TRUST.
By F. S. POWELL,
Trustee and President.

And GEO. W. DUTTON, (Seal)

Trustee and Secretary.

Witnesses for Nome Dredging Trust:

THOMAS H. BREEZE.
A. E. NOLTE.

ALASKA DREDGING COMPANY.
By WM. T. PERKINS,

Vice-president.

Attest: E. E. POWELL, (Seal)

Secretary.
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Witnesses for Alaska Dredging Company:

THOMAS H. BREEZE.
A. E. NOLTE.

State of Washington,

County of King,—ss.

On this 2-3 day of July, 1923, before the under-

signed notary public, within and for the said state

and county, duly commissioned and sworn, person-

ally appeared F. S. Powell and Geo. W. Dutton,

kno\^^l to me to be, respectively, a trustee and the

president and a trustee and the secretary of Nome
Dredging Trust, and the persons whose names are

subscribed to the within instrument and acknowl-

edged to [136] me that they executed the same

freely and voluntarily on behalf of said Nome
Dredging Trust for the uses and purposes therein

mentioned.

ELMER F. CONNER, (Seal)

Notary Public.

State of Washing-ton,

County of King,—ss.

On this 23 day of July, 1923, before the under-

signed notar}^ public within and for the said state

and county, duly commissioned and sworn, person-

ally appeared Wm. T. Perkins and E. E. Powell,

known to me to be respectively the vice-president

and secretary of Alaska Dredging Company, and

the persons whose names are subscribed to the

within instrument and acknowledged to me that

they executed the same freely and voluntarilj^ on
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behalf of said Alaska Dredging Company, for the

uses and purposes therein mentioned.

ELMER F. CONNER, (Seal)

Notary Public. [137]

SCHEDULE ONE.

Seattle, Washington, July 20, 1923.

Bank of California, National Association.

San Francisco, California.

Dear Sirs:

—

You are handed herewith a deed from the under-

signed to Nome Dredging Trust Marked ^'F,"

which you will please hold pursuant to the follow-

ing instructions:

If on or before December 31, 1935, Nome Dredg-

ing Trust will deposit or cause to be deposited

with you for the account of the undersigned, the

sum of $292,200. (minimum annual payments of

$10,000. each on account of such sum being made

on or before December 31 in each of the years

1925 and 1926, and $20,000. on or before December

31 in each following year until payment in full

of the purchase price), together with interest on

unpaid balances of said sum at the rate of four

per cent per annum from and after January 1,

1929, then you mil deliver the said deed to the

Trust.

If the Trust shall fail to make any of said pay-

ments when due, you will please give it notice of

default and demand for payment by registered

mail addressed to 310 Epler Building, Seattle,
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Washington, or such other address as the Trust

shall previously have designated to you, and if

payment shall be made within thirty daj's after

mailing such notice, it may be accepted by you as

if it had been made within proper time.

If any of such payments shall not be made when

due, then you will hold the deed subject to the

order or the undersigned.

Before delivering this deed you will please de-

duct from the last payment made a sum sufficient

to purchase revenue stamps in the amount required

[138] by law on the basis of a consideration of

$292,200. and affix the same to the deed.

You are authorized to credit on account of the

sums so to be paid, such amount as shall appear to

have been paid to the undersigned by vouchers

signed by the undersigned.

Very truly yours,

ALASKA DREDGING COMPANY.
By ,

Secretary.

Approved

:

NOME DREDGING TRUST.
By ,

Trustee and President.

And ,

Trustee and Secretary.

Receipt of the above-mentioned deed is hereby

acknowledged to })e held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.

By . [139]
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SCHEDULE TWO.

KNOW ALL MEN BY THESE PRESENTS
made and delivered this 10th day of July, 1923, by

ALASKA DREDGING COMPANY, a corpora-

tion organized under the laws of the State of

Washington (herein styled the "Owner") unto

NOME DREDGING TRUST, a common law tmst

(herein styled the "Trust") that on even date

herewith the Owner has made, executed and de-

livered to the Trust a mining lease and option to

purchase (expiring December 31, 1935) all certain

property situate in Cape Nome Mining and Re-

cording District, being those certain placer min-

ing claims known as No. 1 on Flat Creek, being

Mineral Survey No. 1112 ; Nugget Bench, No. 1

Below Discovery and Discovery on Wonder Creek,

being Mineral Survey No. 699 ; Yellow Jacket, being

Mineral Survey No. 1262, and Philadelphia Frac-

tion, being Mineral Survey No. 1264 ; together vdth

all and singular the tenements, hereditaments, ap-

purtenances, ditches and ditch and water rights

thereunto belonging and appertaining, upon such

terms and conditions as expressly appear in and

by said agreement to which reference is hereby

made.

IN WITNESS WHEREOF, the owner has

caused these presents to be executed on its behalf
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by its duly authorized officers on the day and year

hereinabove first written.

ALASKA DREDGING COMPANY.
By ,

President.

Attest

Witnesses

:

Secretary.

• [140]

I, the undersigned Secretary of ALASKA
DREDGING COMPANY, a corporation organized

and existing under and by virtue of the laws of the

State of Washington, hereby certify that a meet-

ing of the Board of Directors of said corporation

was this day duly and regularly held at the office

of the company in the City of Seattle, State of

Washing-ton, at which a quorum of said Board was

present and acting.

The Vice President and Secretary reported to

the Board that they had made and entered into a

certain lease and option for the purchase of the

company's property in Cape Nome Mining and Re-

cording District, Territory of Alaska, wdth NOME
DREDGING TRUST, which lease and option was

produced and exhibited to the Board, and is the

agreement to which this certificate is attached.

Thereupon, on motion duly seconded and carried,

the following resolution was duly and regularly

adojjted

:

"RESOLVED that the action of the Vice Presi-

dent and Secretary in entering into a certain lease
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and option for the purchase of the property of this

company in Cape Nome Mining and Recording Dis-

trict, Territory of Alaska, with Nome Dredging

Trust, be, and the same is hereby ratified, confirmed

and approved.

"FURTHER RESOLVED that the Vice Presi-

dent and Secretary be, and they hereby are au-

thorized to make and execute the deed of this com-

pany to said Nome Dredging Trust, conveying said

property, and to deposit the same in escrow with

the Bank of California, N. A., San Francisco, Cali-

fornia, and to execute the escrow instructions as

provided for in and by said lease and option.

"FURTHER RESOLVED that the Vice Presi-

dent and Secretary be, and they hereby are au-

thorized and directed to make, execute and deliver

to Nome Dredging Trust the caveat notice of lease

and option, as provided for in and by said lease

and option.

IN WITNESS WHEREOF, I have hereunto

set my hand and the seal of said corporation upon

this 21st day of July, 1923.

E. E. POWELL, (Seal)

Secretary of Alaska Dredging Company. [141]

EXHIBIT TEN
To the Third Count of the Foregoing Complaint.

THIS INDENTURE OF DEED, made exe-

cuted and delivered this 10th day of July, 1923, by

ALASKA DREDGING COMPANY, a corpora-
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tion organized under the laws of the State of Wash-

ington, party of the first part, unto NOME
DREDGING TRUST (a common law trust) and

its Trustees, F. S. POWELL and GEO. W. DUT-
TON, parties of the second part, WITNESSETH:
That said party of the first part, for and in con-

sideration of the sum of Ten (10) Dollars, gold

coin of the United States of America to it in hand

paid by said parties of the second part, receipt

whereof is hereby acknowledged, has

GRANTED, BARGAINED, SOLD, CON-
VEYED AND CONFIRMED, and by these pres-

ents does grant, bargain, sell, convey and confirm

unto said parties of the second part, their heirs,

successors and assigns forever, all those lots, pieces

or parcels of land situate in Cape Nome Mining

and Recording District, Territory of Alaska, and

particularly described as follows:

Those certain placer mining claims knowTi as

No. 1 on Flat Creek, being Mineral Survey No.

1112; Nugget Bench, No. 1 Below Discovery

and Discovery on Wonder Creek, being Min-

eral Survey No. 699 ; Yellow Jacket, being Min-

eral Survey No. 1262 and Philadelphia Frac-

tion, being Mineral Survey No. 1264.

TOGETHER wdth all and singular the tene-

ments hereditaments, appurtenances, ditches and

ditch and water rights thereunto belonging or in

anywise appertaining, and the reversion and rever-

sions, remainder [142] and remainders, rents,

issues and profits thereof.
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TO HAVE AND TO HOLD the said premises,

with its appurtenances, unto said parties of the sec-

ond part, their heirs, successors and assigns, for-

ever.

IN WITNESS WHEREOF, the party of the

first part has caused these presents to be signed in

its behalf and its corporate seal to be affixed upon

the day and year hereinabove first written, by its

president and secretary thereunto duly authorized.

ALASKA DREDGING COMPANY.
By WM. T. PERKINS,

Vice-President.

(Corporate Seal) Attest: E. E. POWELL,
Secretary.

Witnesses

:

THOS. H. BREEZE.
A. E. NOLTE.

State of Washington,

County of King,—ss.

On this 23 day of July, 1923, before the under-

signed notary public, within and for the said state

and county, duly commissioned and sworn, person-

ally appeared Wm. T. Perkins and E. E. Powell

known to me to be respectively the President and

Secretary of Alaska Dredging Company, and the

persons whose names are subscribed to the within

instrument and acknowledged to me that they exe-

cuted the same freely and voluntarily on behalf of
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said Alaska Dredging Company for the uses and

purposes therein mentioned.

(Seal) ELMER F. CONNOR,
Notary Public. [143]

EXHIBIT ELEVEN
To the Third Count of the Foregoing Complaint.

Seattle, Washington, July 20, 1923.

Bank of California, National Association,

San Francisco, California.

Dear Sirs:

—

You are handed herewith a deed from the under-

signed to Nome Dredging Trust marked "F,"

which you will please hold pursuant to the follow-

ing instructions:

If on or before December 31, 1935, Nome Dredg-

ing Trust will deposit or cause to be deposited with

you for the account of the undersigned, the sum

of $292,200. (minimum annual payments of $10,000.

each on account of such sum being made on or be-

fore December 31 in each of the years 1925 and

1926, and $20,000. on or before December 31 in

each following year until payment in full of the

purchase price), together with interest on unpaid

l)alances of said sums at the rate of four per cent

per annum from and after January 1, 1929, then

you will deliver the said deed to the Trust.

If the trust shall fail to make any of said pay-

ments when due, you will please give it notice of

default and demand for payment by registered mail

addressed to 310 Epler Building, Seattle, Wash-
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ington, or such other address as the Trust shall pre-

viously have designated to you, and if payment

shall be made within thirty days after mailing such

notice, it may be accepted by you as if it had been

made within proper time.

If any of such payments shall not be made when

due, then you will hold the deed subject to the or-

der of the undersigned.

Before delivering this deed you will please de-

duct from the last payment made a sum sufficient to

purchase revenue stamps in the amount required

[144] b}^ law on the basis of a consideration of

$292,200. and affix the same to the deed.

You are authorized to credit on account of the

sum so to be paid, such amounts as shall appear to

have been paid to the undersigned by vouchers

signed by the undersigned.

Very truly yours,

ALASKA DREDGING COMPANY.
By E. E. POWELL, (Seal)

Secretary.

Approved

:

NOME DREDGING TRUST.
By F. S. POWELL,

Trustee and President,

And GEO. W. DUTTON,
Trustee and Secretary.
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Receipt of the above mentioned deed is hereby

acknowledged to be held pursuant to the foregoing

instructions.

BANK OF CALIFORNIA, N. A.

By STUART F. SMITH,
V. P. [145]

[Endorsed] : Filed June 15, 1929. [146]

[Title of Court and Cause.]

MOTION TO MAKE DEFINITE AND CER-
TAIN.

The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, without waiving

any of the objections made by its motions to strike

parts of the complaint filed herein, hereby moves

the honorable, the above-entitled court, for an or-

der requiring the plaintiff to make the said com-

plaint definite and certain in each of the particulars

in which it is hereinafter specified that said com-

plaint is indefinite and uncertain.

The first cause of action in said complaint is

indefinite and uncertain in that it cannot be ascer-

tained therefrom:

a. What are the terms and conditions of the al-

leged trust agreement mentioned in Paragraph II

of said first cause of action.

b. Where is the principal place of business of

said Nome Dredging Trust.
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c. Where or iinder the laws of what state or

jurisdiction said Nome Dredging Trust was formed

or organized. [147]

d. Who are the beneficiaries of said Nome

Dredging Trust.

e. What is meant by the term "a common law

trust.
'

'

f. What is meant by the allegation "an unin-

corporated association in the form of a common

law trust."

g. What kind of association Nome Dredging

Trust is.

h. How said trust agreement gave or could give

said Nome Dredging Trust power or authority to

contract in its trust name.

i. Whether said Nome Dredging Trust has done

any of the matters and things required by the laws

of the Territory of Alaska as a condition to the

doing of business in said Territory by foreign joint

stock companies, and what things, if any, said Nome

Dredging Trust has done in that behalf.

j. How said trust agreement gave or could give

said Nome Dredging Trust the power or capacity

to approve in writing, or otherwise, the alleged

escrow instructions mentioned in said first cause

of action, or to deliver the various documents

therein mentioned.

k. How or why the notice of termination or sur-

render given by defendant, as alleged in Para-

graph XI of said first cause of action, is or was

wrongful.
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1. How or why any of the alleged contracts,

leases and/or options mentioned in Paragraph XII

of said first cause of action is or can be in full, or

any, force and effect.

m. During what part of the mining season of

1928 defendant mined and dredged upon the claims

mentioned in Paragraph XIII of said first cause

of action. [148]

The second cause of action in said complaint is

indefinite and uncertain in that it cannot be ascer-

tained therefrom:

a. What are the terms and conditions of the

alleged trust agreement mentioned in Paragraph

II of said second cause of action.

b. Where is the principal place of business of

said Nome Dredging Trust.

c. Where or under the laws of what state or

jurisdiction said Nome Dredging Trust was formed

or organized.

d. Who are the beneficiaries of said Nome
Dredging Trust.

e. What is meant by the term '*a common law

trust."

f. What is meant by the allegation "an unin-

corporated association in the form of a common law

trust."

g. What kind of association Nome Dredging

Trust is.

h. How said trust agreement gave or could give

said Nome Dredging Trust power or authority to

contract in its trust name.
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i. Whether said Nome Dredging Trust has done

any of the matters and things required by the laws

of the Territory of Alaska as a condition to the

doing of business in said Territory by foreign joint

stock companies, and what things, if any, said Nome
Dredging Trust has done in that behalf.

j. How said trust agreement gave or could give

said Nome Dredging Trust the power or capacity

to approve in writing, or otherwise, the alleged

escrow instructions mentioned in said second cause

of action, or to deliver the various documents

therein mentioned.

k. How or why the notice of termination or sur-

render given by defendant, as alleged in Para-

graph XI of said second cause of action, is or was

wrongful. [149]

1. How or why any of the alleged contracts,

leases and/or options mentioned in Paragraph XII
of said second cause of action is or can be in full,

or any, force and effect.

m. During what part of the mining season of

1928 defendant mined and dredged upon the claims

mentioned in Paragraph XIII of said second cause

of action.

The third cause of action in said complaint is

indefinite and uncertain in that it cannot be ascer-

tained therefrom:

a. What are the terms and conditions of the

alleged trust agreement mentioned in Paragraph

II of said third cause of action.

b. Where is the principal place of business of

said Nome Dredging Trust.
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c. Where or under the laws of what state or

jurisdiction said Nome Dredging Trust was formed

or organized.

d. Who are the beneficiaries of said Nome
Dredging Trust.

e. What is meant by the term "a common law

trust."

f. What is meant by the allegation "an unin-

corporated association in the form of a common

law trust."

g. What kind of association Nome Dredging

Trust is.

h. How said trust agreement gave or could give

said Nome Dredging Trust power or authority to

contract in its trust name.

i. Whether said Nome Dredging Trust has done

any of the matters and things required by the laws

of the Territory of Alaska as a condition to the

doing of business in said Territory by foreign joint

stock companies, and what things, if any, said Nome
Dredging Trust has done in that behalf.

j. Whether Alaska Dredging Company has done

any of [150] the matters and things required by

the laws of the Territory of Alaska as a condition

to the doing of business in said Territory by for-

eign corporations, and what things, if any, said

Alaska Dredging Company has done in that behalf.

k. Whether said Alaska Dredging Company has

paid its annual corporation tax last due.

1. How said trust agreement gave or could give

said Nome Dredging Trust the jDOwer or cajDacity

to approve in writing, or otherwise, the alleged es-
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crow instructions mentioned in said third cause of

action, or to deliver the various documents therein

mentioned.

m. How or why the notice of termination or

surrender given by defendant, as alleged in Para-

graph XII of said third cause of action, is or was

wrongful.

n. How or why any of the alleged contracts,

leases and/or options mentioned in Paragraph XIII

of said third cause of action is or can be in full,

or any, force and effect.

o. During what part of the mining season of

1928 defendant mined and dredged upon the claims

mentioned in Paragraph XIV of said third cause

of action.

This motion is based upon all papers and pro-

ceedings in said action, and is made on the ground

that said complaint is so indefinite and uncertain

in each of the particulars above specified that the

precise nature of the charge or cause of action is

not apparent, and that defendant needs the par-

ticulars called for by this motion in order to prop-

erly prepare for the trial of this action.

Dated: Aug. 28, 1929.

O. D. COCHRAN,
PILLSBURY, MADISON & SUTRO,

Attorneys for Defendant. [151]

[Endorsed] : Filed Sept. 3, 1929. [152]
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[Title of Court and Cause.]

MOTION TO STRIKE.

The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, without waiving

any of the objections made by its motion to make

definite and certain certain parts of the complaint

filed herein, hereby moves the honorable, the above-

entitled court for an order striking from said com-

plaint each and all of the following parts thereof,

to wit:

a. All and every part of Paragraph XIII of the

first cause of action in said complaint.

b. All and every part of Paragraph XIII of

said second cause of action in said complaint.

This motion is based upon all the papers and

proceedings in said action and is made upon the

ground that Paragraph XIII of said first cause of

action and Paragraph XIII of said second cause

of action, and each and every allegation of said

paragraphs, and each of them, is irrelevant and re-

dundant.

Dated : Aug. 28, 1929.

O. D. COCHRAN,
PILLSBURY, MADISON & SUTRO,

Attorneys for Defendant. [153]

[Endorsed] : Filed Sept. 3, 1929. [154]
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[Title of Court and Cause.]

DEMURREE.

The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, without waiving

any of the objections made by its motion herein for

an order requiring the above-named plaintiff to

make his complaint definite and certain, or by its

motion to strike parts of said complaint, files this

its demurrer to the said complaint, and for grounds

of demurrer specifies the following:

I.

That said complaint does not state facts suffi-

cient to constitute a cause of action.

For grounds of demurrer to the first cause of

action in said complaint defendant specifies the fol-

lowing :

I.

That said first cause of action does not state

facts sufficient to constitute a cause of action.

[155]

For grounds of demurrer to the second cause

of action in said complaint defendant specifies the

following

:

I.

That said second cause of action does not state

facts sufficient to constitute a cause of action.

For grounds of demurrer to the third cause of

action in said complaint defendant specifies the fol-

lowing :
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I.

That said third cause of action does not state

facts sufficient to constitute a cause of action.

WHEREFORE, defendant prays for judgment

that plaintiff take nothing by this action, and tliat

defendant be dismissed hence with its costs.

O. D. COCHRAN,
PILLSBURY, MADISON & SUTRO,

Attorneys for Defendant. [156]

[Endorsed] : Filed Sept. 9, 1929. [157]

At a General Term of the District Court for the

Territory of Alaska, Second Division, begun

and holden in the city of Nome, commencing on

the 19th day of January, 1929. The Honorable

G. J. LOMEN, District Judge, Presiding.

Upon the convening of court the following pro-

ceedings were had:'&"

[Title of Court and Cause.]

MINUTES OF COURT—SEPTEMBER 9, 1929

—ORDER OVERRULING DEMURRER.

Plaintiff represented in court by counsel Ira D.

Orton. Defendant represented in court by coun-

sel O. D. Cochran. Demurrer heretofore filed was

presented by O, D. Cochran, counsel for defendant

and after argument by counsel for defendant and

plaintiff was overruled by the Court.

Defendant takes exception to Court's ruling and

exceptions allowed.
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Whereupon court adjourned until 3 P. M. to-day,

September 9, 1929. [158]

[Title of Court and Cause.]

ANSWER.

The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, without waiving

any of the objections made by its demurrer or its

motion to make certain or its motion to strike in

the above-entitled action, files this its answer to

the complaint of the plaintiff in said action, and

answering the first alleged couse of action therein,

admits, denies and avers as follows:

First Answer and Defense.

I.

Defendant admits the allegations of Paragraph

I of said first cause of action.

II.

Answering the allegations of Paragraph II of

said first cause of action, defendant denies that

Nome Dredging Trust is and/or was at all or any

of the times mentioned in said first [159] cause

of action, or at any other time or at all, an unin-

corporated association in the form of a common-

law trust; denies that Nome Dredging Trust was

formed and/or organized by trust agreement duly

executed and/or acknowledged, or by any agreement,

or that it was otherwise or at all formed and/or
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organized; denies that Nome Dredging Trust has

or ever had under said alleged trust agreement, or

otherwise, any power and/or authority to contract

in its trust name, either by its officers and/or its

trustees, or any of them, or otherwise or at all.

Defendant denies that Nome Dredging Trust has

or ever had any officer or officers, or any trustee or

trustees. Defendant avers that Nome Dredging

Trust never had and has not now any legal exist-

ence or any power or capacity to contract or do

any act or thing whatever.

III.

Answering the allegations of Paragraph III of

said first cause of action, defendant admits that on

or about July 23, 1923, it executed a written in-

strument, of which Exhibit One attached to said

complaint is a copy, but defendant denies that said

instrument is or ever was a contract, either between

defendant and Nome Dredging Trust or otherwise

or at all, and defendant denies that on July 23,

1923, or at any other time, defendant entered into

said alleged contract, or any contract, with Nome
Dredging Trust.

IV.

Answering the allegations of Paragraph IV of

said first cause of action, defendant avers that it

has no knowledge or information of the allegations

of said paragraph, or any thereof, sufficient to form

a belief as to said allegations, [160] or any

thereof, and on that ground defendant denies each

and all of the allegations of said paragraph.
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V.

Answering the allegations of Paragraph V of

said first cause of action, defendant admits that a

written instrument, of which Exhibit Two attached

to said complaint is a copy, was executed on or about

July 23, 1923, but defendant denies that said instru-

ment is or ever was a contract, either between

plaintiff and Nome Dredging Trust, or otherwise

or at all, and defendant denies that on or about

July 23, 1923, or at any other time, Nome Dredg-

ing Trust and plaintiff entered into said alleged

contract.

VI.

Answering the allegations of Paragraph VI of

said first cause of action, defendant denies that on

or about July 23, 1923, or at any other time or at

all, Nome Dredging Trust obtained the or any

lease, or leases, two in number, or any other num-

ber, of the real property or any property described

in Schedules "B" and "D" to said Exhibit One,

either from Alaska Dredging Company and/or E.

E. Powell, respectively, or anyone else. Defendant

denies that any instrument in the form prescribed

by the instrument, of which said Exhibit One is a

copy, is or could be a lease. Defendant avers that

the form of instrument contained in said instru-

ment, of which Exhibit One is a copy, and covering

the said properties in said Schedules "B" and

"D," is an option, and that any instrument in such

form is and was at all times an option, and that

each of the alleged leases from Alaska Dredging

Company and E. E. Powell, [161] respectively,
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mentioned in said Paragraph VI, was at all times

herein mentioned and is now an option. Defend-

ant admits that on or about July 23, 1923, a writ-

ten instrument in the form prescribed by the instru-

ment, of which Exhibit One is a copy, and covering

the mining properties described in Schedule "B"
of said Exhibit One, was executed by Alaska Dredg-

ing Company, and a like instrument covering the

mining properties described in Schedule "D" of

said Exhibit One was executed by E. E. Powell.

Defendant denies that said instruments were, or

that either of them was, or could have been, duly

or at all executed by or in favor of Nome Dredging

Trust, and denies that the same are, or that either

of them is, or ever was, or could have been, a lease

or other agreement between Alaska Dredging Com-

pany or E. E. Powell and Nome Dredging Trust.

Defendant denies that either of said alleged leases

was mutatis mutandis or otherwise identical with

said Exhibit Two. Defendant avers that said Ex-

hibit Two contained in Paragraph 23 thereof the

following provisions, to wit:

** Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be in-

cluded in and covered by this agreement, but

the actual cost thereof, in such event will be

added to the purchase price,"

which provision is not in the form prescribed by

the instrument, of which said Exhibit One is a
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copy, and wliich provision has no corresponding

provision in either of the two other alleged leases

mentioned in said Paragraph VI.

VII.

Defendant admits the allegations of Paragraph

VII of said first cause of action, except that de-

fendant denies that the escrow instructions therein

mentioned were approved by [162] Nome Dredg-

ing Trust, and in this behalf avers that Nome
Dredging Trust never had and has not now any

legal existence or any power or capacity to do any

act or thing whatever.

VIII.

Defendant admits the allegations of Paragraph

VIII of said first cause of action.

IX.

Defendant admits the allegations of Paragraph

IX of said first cause of action, except that de-

fendant denies that the escrow instructions therein

mentioned were approved by said Nome Dredging

Trust, and in this behalf avers that Nome Dredg-

ing Trust never had and has not now any legal

existence or any power or capacity to do any act

or thing whatever.

X.

Answering the allegations of Paragraph X of

said first cause of action, defendant admits that on

or shortly after July 23, 1923, and prior to August

15, 1923, certain documents mentioned in Exhibit

Five to said complaint were delivered to Bank of
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California, N. A., San Francisco, Calif., and that

said bank gave its receipt therefor, and defendant

admits that escrow instructions, of which Exhibit

Five attached to said complaint is a copy, were at

the same time delivered to said bank, but defendant

denies that any of said documents, including said

escrow instructions, was duly executed and/or sub-

scribed and/or acknowledged and/or delivered by

Nome Dredging Trust, and avers that Nome Dredg-

ing Trust did not and could not and had no power

or capacity to subscribe, execute, acknowledge or

deliver the same, or any thereof, or to do any

other act or thing. Defendant admits that its

written approval is endorsed on said [163] docu-

ment, of which said Exhibit Five is a copy.

XI.

Answering the allegations of Paragraph XI of

said first cause of action, defendant admits that the

instrument, of which said Exhibit One is a copy,

was signed in the manner shown on said exhibit, and

admits that a counterpart thereof was delivered to

defendant, but defendant denies that said Exhibit

One, or any instrument of which it is a copy, is or

ever was a contract, and denies that the same was

or could have been executed and/or delivered by

Nome Dredging Trust, either at the time alleged in

said Paragraph XI, or at any other time or at all.

Defendant admits that it took possession of the real

and personal property mentioned in said Paragraph

XI and continued in possession of the same until

December 29, 1927. Defendant denies that said al-
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leged contract is or ever was a lease, but avers that

the same, if it is or ever was a contract at all, is

now and was at all times herein mentioned an op-

tion. Defendant denies that it ever commenced or

continued in the performance of the alleged lease

mentioned in said Paragraph XI, or in the per-

formance of any lease whatever, with any person

or persons mentioned in said first cause of action.

Defendant admits that on December 30, 1927, it

telegraphed and delivered a notice in the words and

figures mentioned in said Paragraph XI, and that

it telegraphed and delivered a copy thereof to

Alaska Dredging Company and to the plaintiff E. E.

Powell, but defendant denies that it thereby or at

all wrongfully attempted to withdraw from or sur-

render said alleged lease, of which Exhibit One is a

copy, or any lease. Defendant avers that said no-

tice of surrender operated as a [164] surrender

of any agreement contained in said instrument, of

which Exhibit One is a copy, and that said sur-

render relieved defendant of any and all liability, if

any there was or ever had been, under said instru-

ment.

XII.

Answering the allegations of Paragraph XII of

said first cause of action, defendant denies that

plaintiff and Alaska Dredgmg Comjjany have not,

or that either of them has not, agreed to accept or

accepted defendant's said surrender of the alleged

lease and option, of which said Exhibit One is a

copy, and defendant avers that Alaska Dredging

Company and plaintiff and the alleged trustees of
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Nome Dredging Trust and Nome Dredging Trust

(if it has or ever had any power or capacity in that

behalf) have, and that each one of them has, ac-

cepted said surrender of the same by defendant and

agreed to the termination of defendant's liability,

if any there was, to them and each of them, under

each and all of the alleged contracts mentioned in

said first cause of action. Defendant denies that

the alleged contract, of which said Exhibit One is

a copy, is or ever was a lease. Defendant denies

that plaintiff has not agreed to the termination of

defendant's liability, if any there was, to him

created by the execution of said alleged contract, of

which said Exhibit One is a copy, or by the execu-

tion of the alleged contract, of which Exhibit Two
to said complaint is a copy, or otherwise. Defend-

ant denies that there is now or ever was any lia-

bility whatever on the part of defendant to plaintiff

under said alleged contracts, of which said Exhibits

One and Two are copies, or either of them, or at all.

Defendant denies that said alleged contracts, or

either of them, created any liability whatever on the

part of defendant to plaintiff. Defendant avers

that it has [165] no knowledge or information

sufficient to form a belief as to the allegations of

said first cause of action that Nome Dredging Trust

and plaintiff have not at any time taken or accepted

possession of any of the real property described in

Schedules "A," "B," "C" and "D" of said alleged

contract, of which said Exhibit One is a copy, and

on that ground defendant denies each and all of said

allegations, and every part thereof. Defendant de-
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nies that said alleged contract, of which said Exhibit

One is a copy, and/or the alleged contract, of which

said Exhibit Two is a copy, are, or that either of

them is, still or at all, or that they ever were, or that

either of them ever was, in full or any force and/or

effect. Defendant denies that the other alleged

leases and/or options mentioned in said Paragraph

XII were or that any of them was executed pur-

suant to and/or in accordance with the provisions

of said alleged contract, of which said Exhibit One

is a copy, or otherwise or at all, and defendant de-

nies that said alleged leases and options are or ever

were, or that any of them is or ever was, still or at

all in full or any force and/or effect.

XIII.

Answering the allegations of Paragraph XIII of

said first cause of action, defendant denies that

there ever was at any time any wrongful attempt

by it to terminate or surrender said alleged lease

and option, of which said Exhibit One is a copy,

and/or any or all of the other alleged leases and/or

options alleged to have been executed pursuant

thereto and/or to surrender possession of the or

any property described in said alleged leases and/or

options, or any thereof. Defendant avers [166*]

that said alleged leases and options were and that

each of them was lawfully and rightfully surren-

dered and terminated by defendant. Defendant

avers that at the time when it gave the notice of

surrender set out in Paragraph XI of said first

cause of action of said alleged contract, of which
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said Exhibit One is a copy, one of defendant's

dredges was on the "Philadelphia Fraction" claim

and another of defendant's dredges was on the

''Yellow Jacket" claim, both said claims being

mentioned in Schedule "B" to said Exhibit One.

In said notice of surrender defendant reserved all

rights continuing in it after the teniiination of said

alleged contract. During the year 1928, and pur-

suant to the right continuing in defendant after

the termination of said alleged contract, which right

was reserved by defendant as aforesaid, defendant

removed said dredges from said respective claims

by dredging the same out of said claims. Defend-

ant denies that it was otherwise in possession of or

that it otherwise mined or dredged upon any of

the claims or any part of the ground mentioned or

described in said Exhibit One at any time after

December 29, 1927. Defendant admits that it paid

Alaska Dredging Company the sum of $8,898.25

for royalties upon gold recovered by defendant from

said "Philadelphia Fraction" and "Yellow Jacket"

claims during the year 1928, while defendant was

dredging out of said claims, as above averred. De-

fendant paid said sum in three separate payments

of $3,405.87, $385.85 and $5,106.53, made respec-

tively on or about July 7, July 17 and September 4,

1928, with written notice to said Alaska Dredging

Company that each of said payments was for royal-

ties upon gold recovered by defendant while dredg-

ing out Alaska Dredging Company ground after

suiTender and termination of said alleged contract,

of which said Exhibit One is a copy. Defendant
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paid said sum of $385.85 with further written notice

to said Alaska [167] Dredging Company that the

same was for such royalties upon final clean-up from

said "Philadelphia Fraction" claim while dredging

out of Alaska Dredging Company ground after sur-

render and termination of said contract, and de-

fendant paid said sum of $5,106.63 with further writ-

ten notice to said Alaska Dredging Company that the

same was for such royalties upon final clean-up

from said "Yellow Jacket" claim while dredging out

of Alaska Dredging Company ground after sur-

render and termination of said contract. Said

Alaska Dredging Company, with the knowledge and

consent of plaintiff and of the alleged trustees of

Nome Dredging Trust, and without protest or ob-

jection by said Alaska Dredging Company or by

plaintiff or by the alleged trustees of Nome Dredg-

ing Trust, accepted each of said payments with and

pursuant to notice as aforesaid, and said Alaska

Dredging Company and plaintiff and the alleged

trustees of Nome Dredging Trust agreed to the

said conditions upon which defendant made said

payments, and are estopped to deny the same.

XIV.

Defendant admits the allegations of Paragraph

XIV of said first cause of action.

XV.

Answering the allegations of Paragraph XV of

said first cause of action, defendant admits that it

has paid the several sums mentioned in said para-
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graph. Defendant denies that it has paid any sum
to Nome Dredging Trust, or that Nome Dredging

Trust has or ever had power or capacity to accept

any payment, but defendant admits that it has paid

the sum of $85,090.20 to the alleged trustees of Nome
Dredging Trust. Defendant denies that it has not

[168] paid the alleged sum of $24,476.21 mentioned

in said paragraph, and therein alleged to have be-

come due to plaintiff on December 1, 1927, and in

this behalf avers that on July 26, 1929, it paid plain-

tiff the sum of $36,729, plus interest from Septem-

ber 17, 1928, at eight per cent per annum, and avers

that said sum was in full of all claims and demands

of plaintiff against defendant. Defendant denies

that any royalties and/or minimum annual pay-

ments became due from defendant to plaintiff or to

any of the persons mentioned in said first cause of

action, on December 1, 1928, and denies that said

sum of $8,898.25 paid to said Alaska Dredging Com-

pany w^as a part of any minimum annual payment

due on said date or any other date. Defendant

avers that said sum was royalty upon gold recovered

in dredging out of said "PhiladelxDhia Fraction"

and "Yellow Jacket" claims, and that said sum

was accepted by said Alaska Dredging Company,

with the knowledge and consent of plaintiff' and of

the alleged trustees of Nome Dredging Trust, as

royalty upon final clean-ups from operations in

dredging out of said claims after termination of

said alleged contract, of which said Exhibit One

is a copy, all as averred in Paragraph XIII of this

answer. Defendant denies that any ro^^alty and/or
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minimum annual payment became due to plaintiff

on December 1, 1928, in the sum of $25,000 or in

any other sum, or at all; denies that the whole or

any part of said or any royalty and/or minimum

annual j)ayment in the sum of $25,000, or in any

other amount, with interest at the legal or any rate

of eight per cent or any other rate, is now due,

owing and/or unpaid from defendant to plaintiff.

Defendant admits that the sum of $25,000 alleged

to have become due from defendant to plaintiff on

December 1, 1928, [109] is unpaid, but de-

fendant denies that the same, or any part there-

of, is or ever was due and/or owing by defendant

to plaintiff.

XYI.

Answering the allegations of Paragraph XVI of

said first cause of action, defendant denies that

Nome Dredging Trust has at all times or at any

time kept and/or performed, or that it could have

kept and/or performed, or had any power or ca-

pacity to keep and/or perform, all or any of the

agreements of any of said alleged contracts and/or

leases and options mentioned in said Paragraph

XVI. Defendant admits that plaintiff has done the

various things provided to be hitherto done by him

in the alleged contract, of which said Exhibit Two
is a copy.

Second Answer and Defense.

(First Cause of Action.)

For a further, separate, distinct and second an-

swer and defense to said alleged first cause of ac-

tion, defendant avers:
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I.

Defendant is informed and believes and therefore

avers that the trust agreement under which, in said

first cause of action, it is alleged that said Nome
Dredging Trust was formed and organized, is that

certain agreement dated July 29, 1922, of which a

copy is hereto attached and marked Exhibit *'A,"

and w^hich is hereby referred to and made a part

hereof the same as if herein set forth at length,

II.

By the terms of said trust agreement, the alleged

trust created thereby terminated after the expira-

tion of five years from its date, to wit, on or about

July 29, 1927. [170]

III.

If the alleged contract, of which Exhibit One at-

tached to said complaint is a copy, ever was a con-

tract or lease, and defendant denies that said al-

leged contract is or ever was a contract or lease,

defendant avers that said alleged contract or lease

terminated with the tennination of said alleged

trust, and said alleged contract or lease was, in and

from its inception, invalid as to any period for

which the same purported to continue after the

termination of said alleged trust.

Third Answer and Defense.

(First Cause of Action.)

For a further, separate, distinct and third answer

and defense to said alleged first cause of action,

defendant avers:
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I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set forth in Paragraph I of the second an-

swer and defense to the said alleged first cause of

action herein.

II.

Said alleged contract, of which Exhibit One at-

tached to said comjDlaint is a copy, was executed in

the State of Washington. Under the laws of said

state said Nome Dredging Trust has not and never

had any legal status or standing, or any power or

capacity to make said alleged contract, and the al-

leged trustees of said alleged Trust never had, nor

had any of them, any power, authority or capacity

to make the same on behalf of said Nome Dredging

Trust, or otherwise. [171]

Fourth Answer and Defense.

(First Cause of Action.)

For a further, separate, distinct and fourth an-

swer and defense to said alleged first cause of action,

defendant avers:

I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set forth in Paragraph I of the second an-

swer and defense to the said alleged first cause of

action herein.

II.

Defendant is informed and believes and therefore

avers that the alleged trust agreement mentioned in
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Paragraph I of said second answer and defense to

said alleged first cause of action was executed in

the State of Washington, and that the principal

place of business of Nome Dredging Trust is now
and was at all times mentioned in said alleged first

cause of action within the State of Washington.

III.

Under the laws of the said state, Nome Dredging

Trust has not and never had any legal status or

standing, and said Nome Dredging Trust has not

and never had any power or capacity to do any

act or thing either in the State of Washington or

elsewhere, and plaintiff has not and never had any

power, authority or capacity to maintain this action,

or to do any act or thing, either in said state or

elsewhere, through or in the right of said Nome
Dredging Trust or depending upon said alleged con-

tract, of which Exliibit One attached to said com-

plaint is a copy. [172]

Fifth Answer and Defense.

(First Cause of Action.)

For a further, separate, distinct and fifth an-

swer and defense to said alleged first cause of action,

defendant avers:

I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set fortli in Paragraph I of the second an-

swer and defense to the said alleged first cause of

action herein.
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II.

Nome Dredging Trust has not, nor have any of

its alleged trustees on its behalf, or otherwise, filed

any of the papers or done any of the acts or things

which the laws of the territory of Alaska require of

every corporation or joint stock company before do-

ing or engaging in business in said Territory.

III.

Said alleged contract, of which Exhibit One at-

tached to said complaint is a copy, is void under the

laws of the territory of Alaska as to said Nome
Dredging Trust and as to plaintiff, in so far as

plaintiff claims any rights through said Nome
Dredging Trust.

Sixth Answer and Defense.

(First Cause of Action.)

For a further, separate, distinct and sixth an-

swer and defense to said alleged first cause of action,

defendant avers: [173]

I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set forth in Paragraph I of the second an-

swer and defense to said alleged first cause of action

herein.

II.

Nome Dredging Trust has not, nor have any of

its alleged trustees on its behalf, or otherwise, filed

any of the papers or done any of the acts or things

which the laws of the territory of Alaska require
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of every corporation or joint stock company before

doing or engaging in business in said Territory.

III.

Said alleged contract, of which Exhibit One at-

tached to said complaint is a copy, was voidable

at the election of defendant. Heretofore and on or

about December 29, 1927, defendant exercised its

said election and surrendered and terminated said

alleged contract and all obligation and liability to

plaintiff arising out of said alleged contract.

Seventh Answer and Defense.

(First Cause of Action.)

For a further, separate, distinct and seventh an-

swer and defense to said alleged first cause of action,

defendant avers:

I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set forth in Paragraph I of the second answer

and defense to said alleged first cause of action

herein. [174]

II.

Nome Dredging Trust has not, nor have its al-

leged trustees on its behalf, or otherwise, paid the

annual corporation tax of said alleged trust to the

territory of Alaska last due. Plaintiff was not en-

titled to commence this action and cannot maintain

the same for the assertion of alleged rights derived

through said alleged trust.



184 Hammon Consolidated Gold Fields

Eighth Answer and Defense.

(First Cause of Action.)

For a further, separate, distinct and eighth an-

swer and defense to said alleged first cause of action,

defendant avers:

I.

Defendant notified the alleged trustees of Nome
Dredging Trust of the surrender of said alleged

contract, of which Exhibit One attached to said

complaint is a copy, on or about December 30, 1927,

and on or about said day delivered a copy of said

notice to plaintiff and to Alaska Dredging Company.

Said notice was in the words and figures set forth

in said Paragraph XI of said first cause of action,

and the copy of said notice set forth in said para-

graph is hereby referred to and made a part hereof

the same as if herein set forth at length.

II.

At the time when defendant gave said notice of

surrender, one of defendant's dredges was on the

"Philadelphia Fraction" claim and another of de-

fendant's dredges was on the "Yellow Jacket"

claim, both of said claims being mentioned in Sched-

ule "B" to said Exhibit One. In said notice of

surrender defendant [175] reserved all rights

continuing in it after the termination of said al-

leged contract. During the year 1928, defendant

removed said dredges from said claims by dredging

the same out of said claims, and in so doing re-

covered certain gold, on which defendant made
royalty payments to Alaska Dredging Company in
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the aggregate sum of $8,898.25, i3ursuant to the

written notices hereinafter averred.

III.

On or about July 7, 1928, defendant paid The

Bank of California, N. A., at Seattle, Washington,

agent of the alleged trustees of Nome Dredging

Trust and of plaintiff and of Alaska Dredging Com-

pany, the alleged owner of said "Philadelphia Frac-

tion" and "Yellow Jacket" claims, the sum of

$3,405.87, and contemporaneously with said payment

delivered to said agent a w^ritten notice, dated July

3, 1928, on which said agent endorsed its receipt,

said notice and receipt being as follows:

"July 3, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs:

Pursuant to the terms of that certain agreement

dated July 10, 1923, between Alaska Dredging Com-

pany and Nome Dredging Trust, and escrow in-

structions dated July 20, 1923, signed by Alaska

Dredging Company and approved by Nome Dredg-

ing Trust, and to the terms of that certain agree-

ment dated July 10, 1923, between Nome Dredging

Trust and Hammon Consolidated Gold Fields, and

escrow instructions dated July 20, 1923, signed b>'

Nome Dredging Trust and approved by Hammon
Consolidated Gold Fields, the agreement of July

10, 1923, between Nome Dredging Trust and Ham-
mon Consolidated Gold Fields having been termi-

nated by Hannnon Consolidated Gold Fields on
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December 30, 1927, subject to the reservation to

Hammon Consolidated Gold Fields of the rights

continuing in it after the termination of the agree-

ment, and pursuant to letter dated June 11, 1926,

to Bank of California, N. A., at San Francisco, from

Nome Dredging Trust, Alaska Dredging Company
and Hammon Consolidated Gold Fields, I am here-

with sending you on behalf of Hammon Consolidated

Gold Fields certified check number 52 of Alfred

Sutro, Special, on the Crocker First National Bank
of San Francisco, in favor of the Alaska Dredging

Company, for $3,405.87, for deposit to the credit of

the Alaska Dredging Company [176] being royalty

upon cleanup on June 19, 1928, from Philadelphia

Fraction Claim from operations of number 3 dredge

of Hammon Consolidated Gold Fields, dredging out

of Alaska Dredging Company ground in Cape Nome
Mining and Recording District, Territory of Alaska.

Kindly acknowledge receipt on the enclosed copy

of the within letter and then return the same to me.

Yours very truly,

ALFRED SUTRO.
Enc.

Received the within check as stated in the fore-

going letter.

Dated: Seattle, Washington, July 7, 1928.

THE BANK OF CALIFORNIA, N. A.

By J. C. GLASS,
Assistant Manager. '

'

On or about July 17, 1928, defendant paid said

agent the sum of $385.85, and contemporaneously
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with said payment delivered to said agent a written

notice, dated July 14, 1928, on which said agent

endorsed its receipt, said notice and receipt being

as follows:

"July 14, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs:

Pursuant to the terms of that certain agreement

dated July 10, 1923, between Alaska Dredging Com-

pany and Nome Dredging Trust, and escrow in-

structions dated July 20, 1923, signed by Alaska

Dredging Company and approved by Nome Dredg-

ing Trust, and to the terms of that certain agree-

ment dated July 10, 1923, between Nome Dredging

Trust and Hammon Consolidated Gold Fields, and

escrow instructions dated July 20, 1923, signed by

Nome Dredging Trust and approved by Hammon
Consolidated Gold Fields, the agreement of July 10,

1923, between Nome Dredging Trust and Hammon
Consolidated Gold Fields having been terminated

by Hammon Consolidated Gold Fields on December

30, 1927, subject to the reservation to Hammon
Consolidated Gold Fields of the rights continuing

in it after the termination of the agreement, and

pursuant to letter dated June 11, 1926, to Bank of

(yalifornia, N. A., at San Francisco, from Nome
Dredging Trust, Alaska Dredging Company and

Hammon Consolidated Gold Fields, I am herewith

sending you on [177] behalf of Hammon Con-

solidated Gold Fields certified check number 55 of

Alfred Sutro, Special, on the Crocker First National
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Bank of San Francisco, in favor of the Alaska

Dredging Company, for $385.85 for deposit to the

credit of the Alaska Dredging Company, being

royalty upon final cleanup on June 29, 1928, from

Philadelphia Fraction Claim from operations of

number 3 dredge of Hammon Consolidated Gold

Fields, dredging out of Alaska Dredging Company

ground in Cape Nome Mining and Recording Dis-

trict, Territory of Alaska.

Kindly acknowledge receipt on the enclosed copy

of the within letter and then return the same to me.

Yours very truly,

ALFRED SUTRO.
Encs.

Received the within check as stated in the fore-

going letter. $385.85.

Dated: Seattle, Washington, Jul. 17, 1928.

THE BANK OF CALIFORNIA, N. A.

By R. B. SNOWDON,
Assistant Manager."

On or about September 4, 1928, defendant paid

said agent the sum of $5,106.53, and contempora-

neously with said payment delivered to said agent

a written notice, dated September 1, 1928, on which

said agent endorsed its receipt, said notice and re-

ceipt being as follows:

"September 1, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs:

Pursuant to the terms of that certain agreement
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dated July 10, 1923, between Alaska Dredging Com-

pany and Nome Dredging Trust, and escrow in-

structions dated July 20, 1923, signed by Alaska

Dredging Company and approved by Nome Dredg-

ing Trust, and to the terms of that certain agree-

ment dated July 10, 1923, between Nome Dredging

Trust and Hammon Consolidated Gold Fields, and

escrow instructions dated July 20, 1923, signed by

Nome Dredging Trust and approved by Hammon
Consolidated Gold Fields, the agreement of July 10,

1923, between Nome Dredging Trust and Hammon
Consolidated Gold Fields having been terminated

by Hammon Consolidated Gold Fields on December

30, 1927, subject to the [178] reservation to

Hammon Consolidated Gold Fields of the rights

continuing in it after the termination of the agree-

ment, and pursuant to letter dated June 11, 1926,

to Bank of California, N. A., at San Francisco,

from Nome Dredging Trust, Alaska Dredging

Company and Hammon Consolidated Gold Fields,

I am herewith sending you on behalf of Hammon
Consolidated Gold Fields certified check number

61 of Alfred Sutro, Special, on the Crocker First

National Bank of San Francisco, in favor of the

Alaska Dredging Company, for $5,106.53, for de-

posit to the credit of the Alaska Dredging Company,

being royalty upon final cleanup on August 17, 1928,

from Yellow Jacket Claim from operations of num-

ber 1 dredge of Hammon Consolidated Gold Fields,

dredging out of Alaska Dredging Company ground

in Cape Nome IMining and Recording District, Ter-

ritory of Alaska.
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Kindly acknowledge receipt on the enclosed copy

of the within letter and then return the same to me.

Yours veiy truly,

ALFRED SUTRO.
Enc.

Received the within check as stated in the fore-

going letter.

Dated : Seattle, Washington, September 4th, 1928.

THE BANK OF CALIFORNIA, N. A.

By J. C. GLASS,
Assistant Manager."

On or about July 14, 1928, defendant delivered to

plaintiff and to Alaska Dredging Company and to

the alleged trustees of Nome Dredging Trust two

certain clean-up statements dated, respectively,

June 24 and July 5, 1928, as follows: [179]

"HAMMON CONSOLIDATED GOLD FIELDS.

Nome, Alaska, June 24, 1928.

ALASKA DREDGING COMPANY 'SCHEDULE
B.'

Royalty settlement covering gold produced while

digging-off after termination of Contract from

Philadelphia Fraction by Dredge No. 3, Cleanup

No. 1, June 19th, 1928:

Bank Certificate #8564-6565.

Oz. Value.

Gold before melting 1153.55

Gold after melting 1136.08

Gold tine oz 1006.824 $20,812.90
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Oz. Value.

Silver fine oz 103.486 51.75

Gross value 20,864.65

Bank charge
, 208.64

Net value 20,656.01

Alaska Dredging Co. Ra^^alty is 20% covering

gold production on their ground.

Analysis of Cleanup.

Yards. Net Value.

Gold Bug Claims 10480 $3,626.65

Philadelphia Frac-

tion 49210 17,029.36

59690 ® 34.6055 20,656.01

20 7o of $17,029.36 being net value of Philadelphia

Fraction recoveries $3,405.87." [180]

''HAMMON CONSOLIDATED GOLD FIELDS.

Nome, Alaska, July 5, 1928.

ALASKA DREDGING COMPANY 'SCHEDULE
B.'

Royalty settlement covering gold produced while

digging-olf after termination of Contract from

Philadelphia Fraction by Dredge No. 3, Cleanup

No. 2, June 29th, 1928:
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Bank Certificates #8571-8572.

Oz. Value.

Gold before melting 1056.75

Gold after melting 1036.35

Gold fine oz , 924.385 $19,108.74

Silver fine oz 101.563 50.77

Gross value 19,159.51

Bank charge 191.58

Net value 18,967.93

Alaska Dredging Co. Royalty is 20% covering

gold production from their ground.

ANALYSIS OF CLEANUP.

Yards. Net Value.

Gold Bug Claim 45660 $17,038.67

Philadelphia Fraction 5170 1,929.26

50830

37.3164^ $18,967.93

20% of $1,929.26 being net value of Philadelphia

Fraction= $385.85."

On or about August 13, 1928, defendant delivered

a copy of each of said clean-up statements to said

agent, with a v^ritten notice as foUov^s: [181]
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"August 9, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs:

On July 3rd I wrote to you enclosing check for

$3405.87 for deposit to the credit of the Alaska

Dredging Company, being royalty upon cleanup on

June 19, 1928, from Philadelphia Fraction Claim,

etc., as stated in that letter, and on July 14th I

wrote to you sending you check for $385.85, also for

deposit to the credit of the Alaska Dredging Com-

pany, and JDeing royalty upon final cleanup on June

29, 1928, from Philadelphia Fraction Claim, etc.,

as stated in that letter.

Herewith please find statement of Hammon Con-

solidated Gold Fields, dated June 24, 1928, with

reference to the cleanup on June 19, 1928, and also

statement of the Hammon Consolidated Gold Fields

of July 5, 1928, with reference to the cleanup on

June 29, 1928. Kindly acknowledge their receipt.

Yours very truly,

ALFRED SUTRO.
Encs."

On or about August 13, 1928, said The Bank of

California, N. A., acknowledged receipt of said

clean-up statements in writing as follows:
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'^THE BANK OF CALIFORNIA,
National Association.

Seattle, Washington, Aug. 13, 1928.

Mr. Alfred Sutro,

c/o Pillsbury, Madison & Sutro,

Standard Oil Bldg.,

San Francisco, Calif.

Dear Sir:

We beg to acknowledge receipt of your letter

of Aug. 9th, enclosing statement of Hammond Con-

solidated Gold Fields, with reference to Clean Ups

on June 19, 1928 and June 29, 1928, showing pay-

ments due the Alaska Dredging Company.

Very truly yours,

THE BANK OF CALIFORNIA, N. A.

J. C. GLASS,
RAS :

A. " [182 ] Assistant Manager.

On or about August 21, 1928, defendant delivered

to plaintiff and to Alaska Dredging Company and

to the alleged trustees of Nome Dredging Trust a

certain clean-up statement dated August 21, 1928,

as follows:

"HAMMON CONSOLIDATED GOLD FIELDS.

Nome, Alaska, August 21, 1928.

ALASKA DREDGING COMPANY SCHEDULE

Royalty Settlement covering Gold produced while

digging off, after termination of Contract, from

Yellow Jacket Claim, by Dredge No. 1, Cleanup No.

1, August 17th, 1928.—Complete Cleanup.
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M. & M. Bank Certificates #8630—8^31.

Oz. Value.

Gold before melting 1772.15

Gold after " 1736.53

Gold fine oz 1553 . 331 $32,110 . 18

Silver fine " 170. 159 85.10

Gross value 32,195.28

Bank charge 321.95

Net value 31,873.33

Graham's Discovery 16,940 |6,340.70

Yellow Jacket 'Virgin' 67,670 25,329.13

81,610 37.4303 31,669.83 Alaska

Add: 'Tailings' 4,070 5^ 203.50 ^'S- Co.

Total: 88,680 35.942 31,873.33

Royalty basis covering Production from Alaska

Dredging Co. ground is 20%.

Net value of Yellow Jacket Virgin

Ground $25,329.13

Net value of Yellow Jacket Tail-

ings Dredged 203.50

Total Net Value of Yellow Jacket

Production 25,532.63

20% of $25,532.63=$5,106.53 Royalty Payable."
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On or about October 22, 1928, defendant delivered

a copy of such last mentioned clean-up statement to

said agent with a writing as follows: [183]

''October 17, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs

:

On September 1st I wrote to you enclosing check

for $5106.53, for deposit to the credit of the Alaska

Dredging Company, being royalty upon final

cleanup on August 17, 1928, from Yellow Jacket

Claim, etc., as stated in that letter.

Herewith please find statement of Hammon Con-

solidated Gold Fields, dated August 21, 1928, with

reference to the above mentioned cleanup. Kindly

acknowledge its receipt.

Yours very truly,

ALFRED SUTEO.
Enc."

On or about October 22, 1928, said agent acknowl-

edged receipt of said last mentioned clean-up state-

ment by a writing as follows:

"THE BANK OF CALIFORNIA,
National Association.

Seattle, Washington, Oct. 22, 1928.

Mr. Alfred Sutro,

c/o Pillsbury, Madison & Sutro,

Standard Oil Bldg.,

San Francisco, Calif.

Dear Sir:

We acknowledge your letter of Oct. 17th, enclos-
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ing statement of Hanimon Consolidated Gold Fields

dated Aug. 21, 1928, showing royalty upon final

cleanup on Aug. 17, 1928 from Yellow Jacket Claim.

We have forwarded a copy of this statement to the

Alaska Dredging Company for their record.

Very truly yours,

THE BANK OF CALIFORNIA, N. A.

J. C. GLASS,
Assistant Manager.

RAS :A.

cc: Alaska Dredging Co." [184]

On or about January 26, 1929, defendant delivered

to plaintiff and to the alleged trustees of Nome
Dredging Trust certain maps, together with a writ-

ing as follows:

*' January 26, 1929.

Nome Dredging Trust,

307 Crown Building,

Seattle, Washmgton.

Dear Sirs:

During the year 1928 Hammon Consolidated Gold

Fields, in dredging out of Alaska Dredging Com-

pany ground, worked certain areas in the Yellow

Jacket and Philadelphia Fraction claims, as per

maps (herewith enclosed) as follows:

1. BT-19, showing the area of the Yellow Jacket

worked during the year 1928.

2. ET-32, which, as you will note, shows certain

workings for years prior to 1928, but to which is at-

tached a patch print showing operations on the

Philadelphia Fraction for the year 1928.
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We send you these maps without prejudice to our

termination under date of December 30, 1927, of the

agreement dated July 10, 1923, between you and us

and of the agreement dated July 10, 1923, signed by

Alaska Dredging Company and approved by you,

and also without prejudice to any rights continuing

in us after the termination of the above agreements,

or either of them.

Yours very truly,

HAMMON CONSOLIDATED GOLD FIELDS.
By ALFRED SUTRO,

Its Atty.

Encs."

On or about February 11, 1929, defendant deliv-

ered to plaintiff and to the alleged trustees of Nome
Dredging Trust copies of each of the three clean-up

statements above set forth, together with a writing

as follows:

"February 11, 1929.

Nome Dredging Trust,

307 Crown Block,

Seattle, Washington.

Dear Sirs:

We are herewith sending you copies of cleanup

statements dated June 24, July 5 and August 21,

1928. The statements dated June 24 and July 5

relate to royalty settlements covering gold produced

while digging off, after termination of contract

[185] from the Philadelphia Fraction claim.

The statement dated August 21 relates to royalty

settlement covering gold produced while digging off,

after termination of contract, from the Yellow
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Jacket claim. A eo\)y of each of these statements

was transmitted sometime ago to the Alaska Dredg-

ing Company.

We send you these statements witlioiit prejudice

to our termination under date of December 30, 1927,

of the agreement dated July 10, 1923, between you

and us and of the agreement dated July 10, 1923,

signed by Alaska Dredging Company and approved

by you, and also without prejudice to any rights con-

tinuing in us after the termination of the above

agreements, or either of them.

Yours very truly,

HAMMON CONSOLIDATED GOLD FIELDS.
By ALFRED SUTRO,

Its Attorney.

Encs."

At no time prior to June 15, 1929, did Alaska

Dredging Company or Nome Dredging Trust or

the alleged trustees thereof, on its behalf, or plain-

tiff, make any claim that defendant during the year

1928 was in possession of any part of said claims

otherwise than as stated in said writings, or that

said payments were not final payments, as stated

in said writings, or object to or express any dissent

from the terms and conditions set forth in said

writings. At no time prior to June 15, 1929, did

Alaska Dredging Company or Nome Dredging

Trust, or the alleged trustees thereof on its behalf,

make any claim that said alleged contract, of which

Exhibit One attached to said complaint is a copy,

had not been surrendered and terminated as stated

in said writings. Said Alaska Dredging Company,
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with the knowledge and consent of plaintiff, and

with the knowledge and consent of the alleged trus-

tees of Nome Dredging Trust, and without protest or

objection by said Alaska Dredging Company or

Nome Dredging Trust, or by the alleged trustees

thereof on its behalf, or by plaintiff, accepted each

of said payments with and pursuant to notice of

the conditions upon which each of said payments

was made, as aforesaid. [186]

IV.

By reason of the premises, plaintiff and the al-

leged trustees of Nome Dredging Trust accepted

and agreed to the said conditions upon which said

payments were made by defendant, as set forth in

said writings.

Answer to Second Cause of Action.

Answering the second alleged cause of action in

said complaint, defendant admits, denies and avers

as follows:

First Answer and Defense.

(Second Cause of Action.)

I.

Defendant admits the allegations of Paragraph I

of said second cause of action.

II.

Answering the allegations of Paragraph II of

said second cause of action, defendant denies that

Nome Dredging Trust is and/or was at all or any

of the times mentioned in said second cause of ac-

tion, or at any other time or at all, an unincorpo-
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rated association in llic I'oini of a common-law trust

;

denies that Nome Dredging Trust was formed

and/or organized by trust agreement duly executed

and/or acknowledged, or by any agreement, or that

it was otherwise or at all formed and/or organized;

denies that Nome Dredging Trust has or ever had

under said alleged trust agreement, or otherwise,

any power and/or authority to contract in its trust

name, either by its officers and/or its trustees, or

any of them, or otherwise or at all. Defendant

denies that Nome Dredging Trust has or ever had

any officer or officers, or any trustee or trustees.

Defendant avers that Nome Dredging [187]

Trust never had and has not now any legal exis-

tence or any power or capacity to contract or do any

act or thing whatever.

III.

Answering the allegations of Paragraph III of

said second cause of action, defendant admits that

on or about July 23, 1923, it executed a written

instrument, of which Exhibit One attached to said

complaint is a copy, but defendant denies that said

instrument is or ever was a contract, either be-

tween defendant and Nome Dredging Trust or other-

wise or at all, and defendant denies that on July

23, 1923, or at any other time, defendant entered

into said alleged contract, or any contract, with

Nome Dredging Trust.

IV.

Answering the allegations of Paragraph IV of

said second cause of action, defendant avers that it

has no knowledge or information of the allegations
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of said paragraph, or any thereof, sufficient to form

a belief as to said allegations, or any thereof, and

on that ground defendant denies each and all of

the allegations of said paragraph.

Y.

Answering the allegations of Paragraph V of said

second cause of action, defendant admits that a writ-

ten instrument, of which Exhibit Six attached to

said complaint is a copy, was executed on or about

July 23, 1923, but defendant denies that said instru-

ment is or ever was a contract, either between plain-

tiff and Nome Dredging Trust, or otherwise or at

all, and defendant denies that on or about July 23,

1923, or at any other time, Nome Dredging Trust

and plaintiff entered into said alleged contract.

[188]

VI.

Answering the allegations of Paragraph VI of

said second cause of action, defendant denies that

on or about July 23, 1923, or at any other time or

at all, Nome Dredging Trust obtained the or any

lease, or leases, two in number, or any other num-

ber, of the real property or any property described

in Schedules "B" and "C" to said Exhibit One,

either from Alaska Dredging Company and/or E.

E. Powell, respectively, or anyone else. Defendant

denies that any instrument in the form prescribed

by the instrument, of which said Exhibit One is a

copy, is or could be a lease. Defendant avers that

the form of instrument contained in said instru-

ment, of which Exhibit One is a copy, and covering

the said properties in said Schedules "B" and "C,"

I



vs. E. E. Poivell. 203

is an option, and that any instrument in such form

is and was at all times an option, and that each of

the alleged leases from Alaska Dredging Company

and E. E. Powell, respectively, mentioned in said

Paragraph VI, was at all times herein mentioned

and is now an option. Defendant admits that on

or ahout July 23, 1923, a written instrument in the

form prescribed by the instrument, of which Ex-

hibit One is a copy, and covering the mining prop-

erties described in Schedule "B" of said Exhibit

One, was executed by Alaska Dredging Company.

Defendant admits that said instrument was mutatis

mutandis identical with said Exhibit Six. Defendant

denies that said instrument was or could have been

duly or at all executed by or in favor of Nome
Dredging Trust and denies that the same is or ever

was or could have been a lease or other agreement

between Alaska Dredging Company and Nome
Dredging Trust. Defendant admits that on or about

[189] July 23, 1923, a written instrument was ex-

ecuted purporting to cover properties described in

Schedule "C" of said instrument, of which Exhibit

One is a copy, and purporting to be executed by E.

E. Powell in favor of Nome Dredging Trust, but de-

fendant denies that said agreement was or could

have been duly or at all executed by or in favor of

Nome Dredging Trust, or that the same is or ever

was or could have been a lease or other agreement

between said E. E. Powell and said Nome Dredging

Trust, or that the same was in the form prescribed

by said instrument, of which Exhibit One is a copy,

or that the same was mutatis mutandis or otherwise
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identical with said Exhibit Six. Defendant avers

that said written instrument purporting to cover

said properties in said Schedule ''C" contained in

Paragraph 23 the following provision, to wit:

"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the ac-

tual cost thereof, in such event will be added to

the purchase price,"

which provision is not in the form prescribed by the

instrument, of which said Exhibit One is a copy,

and which provision has no corresponding provision

in said Exhibit Six.

YII.

Defendant admits the allegations of Paragraph

VII of said second cause of action, except that de-

fendant denies that the escrow instructions therein

mentioned were approved by Nome Dredging Trust,

and in this behalf avers that Nome Dredging Trust

never had and has not now any legal existence or

any power or capacity to do any act or thing what-

ever.

VIII.

Defendant admits the allegations of Paragraph

VIII of said second cause of action. [190]

IX.

Defendant admits the allegations of Paragraph

IX of said second cause of action, except that de-

fendant denies that the escrow instructions therein

mentioned were approved by said Nome Dredging
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Trust, and in this ])chalf avers that Nome Dredg-

ing Trust never had and has not now any legal exist-

ence or any power or capacity to do any act or

thing whatever.

X.

Answering the allegations of Paragraph X of

said second cause of action, defendant admits that

on or shortly after July 23, 1923, and prior to Au-

gust 15, 1923, certain documents mentioned in Ex-

hibit Five to said complaint were delivered to Bank
of California, N. A., San Francisco, Calif., and that

said bank gave its receipt therefor, and defendant

admits that escrow instructions, of which Exhibit

Five attached to said complaint is a copy, were at

the same time delivered to said bank, but defend-

ant denies that any of said documents, including

said escrow instructions, was duly executed and/or

subscribed and/or acknowledged and/or delivered

by Nome Dredging Trust, and avers that Nome
Dredging Trust did not and could not and had no

power or capacity to subscribe, execute, acknowl-

edge or deliver the same, or any thereof, or to do

any other act or thing. Defendant admits that its

written approval is endorsed on said document, of

which said Exhibit Five is a copy.

XL
Answering the allegations of Paragraph XI of

said second cause of action, defendant admits that

the instrument, of which said Exhibit One is a copy,

was signed in the manner shown on said exhibit,

and admits that a counterpart thereof was [191]

delivered to defendant, but defendant denies that
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said Exhibit One, or any instrument of which it is

a copy, is or ever was a contract, and denies that

the same was or could have been executed and/or

delivered by Nome Dredging Trust, either at the

time alleged in said Paragraph XI, or at any other

time or at all. Defendant admits that it took pos-

session of the real and personal property mentioned

in said Paragraph XI and continued in possession

of the same until December 29, 1927. Defendant

denies that said alleged contract is or ever was a

lease, but avers that the same, if it is or ever was a

contract at all, is now and was at all times herein

mentioned an option. Defendant denies that it

ever commenced or continued in the performance of

the alleged lease mentioned in said Paragraph XI,

or in the performance of any lease whatever, with

any person or persons mentioned in said second

cause of action. Defendant admits that on Decem-

ber 30, 1927, it telegraphed and delivered a notice

in the words and figures mentioned in said Para-

graph XI, and that it telegraphed and delivered a

copy thereof to Alaska Dredging Company and to

the plaintiff E. E. Powell, but defendant denies that

it thereby or at all wrongfully attempted to with-

draw from or surrender said alleged lease, of which

Exhibit One is a copy, or any lease. Defendant

avers that said notice of surrender operated as a

surrender of any agreement contained in said in-

strument, of which Exhibit One is a copy, and that

said surrender relieved defendant of any and all

liability, if any there was or ever had been, under

said instrument.



vs. E. E. Poivell. 207

XII.

Answering the allegations of Paragraph XII of

said [192] second cause of action, defendant de-

nies that plaintiff and Alaska Dredging Company
have not, or that either of them has not, agreed to

accept or accepted defendant's said surrender of the

alleged lease and option, of which said Exhibit One
is a copy, and defendant avers that Alaska Dredg-

ing Company and plaintiff and the alleged trustees

of Nome Dredging Trust and Nome Dredging Trust

(if it has or ever had any power or capacity in

that behalf) have, and that each one of them has,

accepted said surrender of the same by defendant

and agreed to the termination of defendant's lia-

bility, if any there was, to them and each of them,

under each and all of the alleged contracts men-

tioned in said second cause of action. Defendant

denies that the alleged contract, of which said Ex-

hibit One is a copy, is or ever was a lease. Defend-

ant denies that plaintiff has not agreed to the ter-

mination of defendant's liability, if any there was,

to him created by the execution of said alleged

contract, of which said Exhibit One is a copy, or

by the execution of the alleged contract, of which

Exhibit Six to said complaint is a copy, or other-

wise. Defendant denies that there is now or ever

was any liability whatever on the part of defendant

to plaintiff under said alleged contracts, of which

said Exhibits One and Six are copies, or either of

them, or at all. Defendant denies that said alleged

contracts, or either of them, created any liability

whatever on the part of defendant to plaintiff. De-
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fendant avers that it has no knowledge or informa-

tion sufficient to form a belief as to the allegations

of said second cause of action that Nome Dredging

Trust and plaintiff have not at any time taken or

accepted possession of any of the real property de-

scribed in Schedules "A," "B," ^'C" and "D" of

said alleged contract, of which said Exhibit One is a

copy, and on that ground defendant denies each

[193] and all of said allegations, and every part

thereof. Defendant denies that said alleged con-

tract, of which said Exhibit One is a copy, and/or

the alleged contract, of which said Exhibit Six is a

copy, are, or that either of them is, still or at all, or

that they ever were, or that either of them ever was,

in full or any force and/or effect. Defendant de-

nies that the other alleged leases and/or options

mentioned in said Paragraph XII were or that any

of them was executed pursuant to and/or in accord-

ance with the provisions of said alleged contract, of

which said Exhibit One is a copy, or otherwise or at

all, and defendant denies that said alleged leases and

options are or ever were, or that any of them is or

ever was, still or at all in full or any force and/or

effect.

XIII.

Answering the allegations of Paragraph XIII

of said second cause of action, defendant denies that

there ever was at any time any wrongful attempt by

it to terminate or surrender said alleged lease and

option, of which said Exhibit One is a copy, and/or

any or all of the other alleged leases and/or options

alleged to have been executed pursuant thereto
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and/or to surrender possession of the or any prop-

erty described in said alleged leases and/or options,

or any thereof. Defendant avers that said alleged

leases and options were and that each of them was

lawfully and rightfully surrendered and terminated

by defendant. Defendant avers that at the time

when it gave the notice of surrender set out in

Paragraph XI of said second cause of action of said

alleged contract, of which said Exhibit One is a

copy, one of defendant's dredges was on the "Phila-

delphia [194] Fraction" claim and another of

defendant's dredges was on the "Yellow Jacket"

claim, both said claims being mentioned in Schedule

"B" to said Exhibit One. In said notice of sur-

render defendant reserved all rights continuing in

it after the termination of said alleged contract.

During the year 1928, and pursuant to the right con-

tinuing in defendant after the termination of said

alleged contract, which right was reserved by de-

fendant as aforesaid, defendant removed said

dredges from said respective claims by dredging the

same out of said claim. Defendant denies that it

was otherwise in possession of or that it otherwise

mined or dredged upon any of the claims or any

part of the ground mentioned or described in said

Exhibit One at any time after December 29, 1927.

Defendant admits that it paid Alaska Dredging

Company the sum of $8,898.25 for royalties upon

gold recovered by defendant from said "Phila-

delphia Fraction" and "Yellow Jacket" claims dur-

ing the year 1928, while defendant was dredging out

of said claims, as above averred. Defendant paid
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said sum in three separate payments of $3,405.87,

$385.85 and $5,106.53, made respectively on or about

July 7, July 17 and September 4, 1928, with written

notice to said Alaska Dredging Company that each

of said payments was for royalties upon gold re-

covered by defendant while dredging out of Alaska

Dredging Company ground after surrender and

termination of said alleged contract, of which said

Exhibit One is a copy. Defendant paid said sum

of $385.85 with further written notice to said Alaska

Dredging Company that the same was for such

royalties upon final clean-up from said "Phila-

delphia Fraction" claim while dredging out of

Alaska Dredging Company ground after surrender

and termination of said contract, and [195] de-

fendant paid said sum of $5,106.6^3 with further

written notice to said Alaska Dredging Company

that the same was for such royalties upon final

clean-up from said '^ Yellow Jacket" claim while

dredging out of Alaska Dredging Company ground

after surrender and termination of said contract.

Said Alaska Dredging Company, with the knowl-

edge and consent of plaintiff and of the alleged

trustees of Nome Dredging Trust, and vdthout pro-

test or objection by said Alaska Dredging Company

or by plaintiff or by the alleged trustees of Nome
Dredging Trust, accepted each of said payments

with and pursuant to notice as aforesaid, and said

Alaska Dredging Company and plaintiff and the

alleged trustees of Nome Dredging Trust agreed to

the said conditions upon which defendant made said

payments, and are estopped to deny the same.
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XIV.

Defendant admits the allegations of Paragraph

XIV of said second cause of action.

XV.
Answering the allegations of Paragraph XV of

said second cause of action defendant admits that it

has paid the several sums mentioned in said para-

graph. Defendant denies that it has paid any sum

to Nome Dredging Trust, or that Nome Dredging

Trust has or ever had power or capacity to accept

any payment, but defendant admits that it has paid

the sum of $85,090.20 to the alleged trustees of

Nome Dredging Trust. Defendant denies that it

has not paid the alleged siun of $10,000 mentioned

in said paragraph, and therein alleged to have be-

come due to plaintiff on December 1, 1927, and in

this behalf avers that on July 26, 1929, it paid plain-

tiff the sum of $36,729, plus interest from Septem-

ber 17, 1928, at eight per cent per annum, and avers

that [196] said sum was in full of all claims and

demands of plaintiff* against defendant. Defendant

denies that any royalties and/or minimum annual

payments became due from defendant to plaintiff

or to any of the persons mentioned in said first

cause of action, on December 1, 1928, and denies that

said sum of $8,898.25 paid to said Alaska Dredging

Company was a part of any minimum annual pay-

ment due on said date or any other date. De-

fendant avers that said sum was royalty upon gold

recovered in dredging out of said "Philadelphia

Fraction" and "Yellow Jacket" claims, and that
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said sum was accepted by said Alaska Dredging

Company, with the knowledge and consent of plain-

tiff and of the alleged trustees of Nome Dredging

Trust, as royalty upon final clean-ups from opera-

tions in dredging out of said claims after termina-

tion of said alleged contract, of which said Exhibit

One is a copy, all as averred in Paragraph XIII

of this answer. Defendant denies that any royalty

and/or minimum annual payment became due to

plaintiff on December 1, 1928, in the sum of $10,000

or in any other sum, or at all ; denies that the whole

or any part of said or any royalty and/or mini-

mum annual payment in the sum of $10,000, or in

any other amomit, with interest at the legal or an}^

rate of eight per cent or any other rate, is now due,

owing and/or unpaid from defendant to plaintiff.

Defendant admits that the sum of $10,000 alleged

to have become due from defendant to plaintiff on

December 1, 1928, is unpaid, but defendant denies

that the same, or any part thereof, is or ever was due

and/or owing by defendant to plaintiff.

XVI.

Answering the allegations of Paragraph XVI of

said second cause of action, defendant denies that

Nome Dredging Trust [197] has at all times or

at any time kept and/or performed, or that it could

have kept and/or performed, or had any power or

capacity to keep and/or perform, all or any of the

agreements of any of said alleged contracts and/or

leases and options mentioned in said Paragraph

XVI. Defendant admits that plaintiff has done
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the various things provided to be hitherto done b}'

him in the alleged contract, of which said Exhibit

Six is a copy.

Second Answer and Defense.

(Second Cause of Action.)

For a further, separate, distinct and second an-

swer and defense to said alleged second cause of ac-

tion, defendant hereby refers to and makes a part

hereof the same as if herein set forth at length all

of the averments of the second answer and defense

to the first alleged cause of action in plaintiff's com-

plaint, except that defendant substitutes the word

"second" for the word "first" in line 20 on page 12

hereof. In each of the several hereinafter men-

tioned defenses to said alleged second cause of ac-

tion into which said line 20 is incorporated by refer-

ence defendant makes a like substitution.

Third Answer and Defense.

(Second Cause of Action.)

For a further, separate, distinct and third answer

and defense to said alleged second cause of action,

defendant hereby refers to and makes a part hereof

the same as if herein set forth at length all the

averments of the third answer and defense to the

first alleged cause of action in plaintiff's complaint.

[198]

Fourth Answer and Defense.

(Second Cause of Action.)

For a further, separate, distinct and fourth an-

swer and defense to said alleged second cause of
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action, defendant hereby refers to and makes a part

hereof the same as if herein set forth at length all

of the averments of the fourth answer and defense

to the first alleged cause of action in plaintiff's

complaint, except that defendant substitutes the

word "second" for the word "first" in line 14 on

page 14 hereof.

Fifth Answer and Defense.

(Second Cause of Action.)

For a further, separate, distinct and fifth answer

and defense to said alleged second cause of ac-

tion, defendant hereby refers to and makes a part

hereof the same as if herein set forth at length all

of the averments of the fifth answer and defense

to the first alleged cause of action in plaintiff's

complaint.

Sixth Answer and Defense.

(Second Cause of Action.)

For a further, separate, distinct and sixth answer

and defense to said alleged second cause of action,

defendant hereby refers to and makes a part hereof

the same as if herein set forth at length all of the

averments of the sixth answer and defense to the

first alleged cause of action in plaintiff's complaint.

Seventh Answer and Defense.

(Second Cause of Action.)

For a further, separate, distinct and seventh an-

swer [199] and defense to said alleged second

cause of action, defendant hereby refers to and

makes a part hereof the same as if herein set
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forth at length all of the averments of the seventh

answer and defense to the first alleged cause of

action in plaintiff's complaint.

Eighth Answer and Defense.

(Second Cause of Action.)

For a further, separate, distinct and eighth an-

swer and defense to said alleged second cause of

action, defendant hereby refers to and makes a

part hereof the same as if herein set forth at length

all of the averments of the eighth answer and de-

fense to the first alleged cause of action in plain-

tiff's complaint, except that defendant substitutes

the w^ord "second" for the word "first" in line 20

on page 17 hereof.

Answer to Third Cause of Action.

Answering the third alleged cause of action in

said complaint, defendant admits, denies and avers

as follows:

First Answer and Defense.

(Third Cause of Action.)

I.

Defendant admits the allegations of Paragraph

I of said third cause of action.

II.

Answering the allegations of Paragraph II of

said third cause of action defendant denies that

Nome Dredging Trust is and/or was at all or any

of the times mentioned in said third cause of action,

or at any other time or at all, an unincorporated
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association in the form of a common-law trust;

denies that Nome [200] Dredging Trust was

formed and/or organized by trust agreement duly

executed and/or acknowledged, or by any agree-

ment, or that it was otherwise or at all formed

and/or organized ; denies that Nome Dredging Trust

has or ever had under said alleged trust agreement,

or otherwise, any power and/or authority to con-

tract in its trust name, either by its officers and/or

its trustees, or any of them, or otherwise or at all.

Defendant denies that Nome Dredging Trust has

or ever had any officer or officers, or any trustee

or trustees. Defendant avers that Nome Dredging

Trust never had and has not now any legal exist-

ence or any power or capacity to contract or do

any act or thing whatever.

III.

Answering the allegations of Paragraph III of

said third cause of action, defendant avers that

it has no knowledge or information sufficient to

form a belief as to said allegations, or any thereof,

and on that ground defendant denies each and all

of the allegations of said paragraph, and every part

thereof.

IV.

Answering the allegations of Paragraph IV of

said third cause of action, defendant admits that

on or about July 23, 1923, it executed a written in-

strument, of which Exhibit One attached to said

complaint is a copy, but defendant denies that said

instrument is or ever was a contract, either be-
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twecii defendant and Nome Dredging Trust or

otherwise or at all, and defendant denies that on

July 23, 1923, or at any other time, defendant en-

tered into said alleged contract, or any contract,

with Nome Dredging Trust. [201]

V.

Answering the allegations of Paragraph V of

said third cause of action, defendant avers that it

has no knowledge or information of the allegations

of said paragraph, or any thereof, sufficient to form

a belief as to said allegations, or any thereof, and

on that ground defendant denies each and all of

the allegations of said paragraph.

VI.

Answering the allegations of Paragraph VI of

said third cause of action, defendant admits that

a written instrument, of which Exhibit Nine at-

tached to said complaint is a copy, was executed

on or about July 23, 1923, but defendant denies that

said instrument is or ever was a contract, either

between Alaska Dredging Company and Nome
Dredging Trust, or otherwise or at all, and defend-

ant denies that on or about July 23, 1923, or at any

other time, Nome Dredging Trust and Alaska

Dredging ComjDany entered into said alleged con-

tract.

VII.

Answering the allegations of Paragraph VII of

said third cause of action, defendant denies that on

or about July 23, 1923, or at any other time or at
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all, Nome Dredging Trust obtained the or any

leases of leases, or the real property or any prop-

erty described in Schedules "C" and "D" to said

Exhibit One, either from E. E. Powell or anyone

else. Defendant denies that any instrument in the

form prescribed by the instrument, of which said

Exhibit One is a copy, is or could be a lease. De-

fendant avers that the form of instrument con-

tained in said instrument, of which Exhibit One

is a copy, and covering the [202] said properties

in said Schedules ''C" and "D," is an option, and

that any instrument in such form is and was at

all times an option, and that each of the alleged

leases from E. E. Powell mentioned in said Para-

graph VII was at all times herein mentioned and is

now a option. Defendant admits that on or about

July 23, 1923, a written instrument in the form pre-

scribed by the instrument, of which Exhibit One

is a copy, and covering the mining properties de-

scribed in Schedule "D" of said Exhibit One, was

executed by E. E. Powell, and defendant admits

that said instrument was mutatis mutandis identical

with said Exhibit Nine. Defendant denies that said

instrument was or could have been duly or at all

executed by or in favor of Nome Dredging Trust,

and denies that the same is or ever was or could

have been a lease or other agreement between E. E.

Powell and Nome Dredging Trust. Defendant ad-

mits that on or about July 23, 1923, a written in-

strument was executed purporting to cover proper-

ties described in Schedule "C" of said instrument, of

which Exhibit One is a copy, and purporting to be
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executed by E. E. Powell in favor of Nome Dredging

Trust, but defendant denies that said agreement was

or could have been duly or at all executed by or in

favor of Nome Dredging Trust, or that the same

is or ever was or could have been a lease or other

agreement between E. E. Powell and Nome Dredg-

ing Trust, or that the same was in the form pre-

scribed by said instrument, of which Exhibit One

is a copy, or that the same was mutatis mutandis

or otherwise identical with said Exhibit Nine. De-

fendant avers that said written instrument pur-

porting to cover said properties in said "Schedule

"C" contained in Paragraph 23 thereof the follow-

ing provision, to w^it: [203]

"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price,"

which provision is not in the form prescribed by

the instrument, of which said Exhibit One is a copy,

and which provision has no corresponding pro-

vision in said Exhibit Nine.

VIII.

Defendant admits the allegations of Paragraph

VIII of said third cause of action, except that

defendant denies that the escrow instructions

therein mentioned were approved by Nome Dredg-

ing Trust, and in this behalf avers that Nome
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Dredging Trust never had and lias not now any

legal existence or any power or capacity to do any

act or thing whatever.

IX.

Defendant admits the allegations of Paragraph

IX of said third cause of action.

X.

Defendant admits the allegations of Paragraph X
of said third cause of action, except that defendant

denies that the escrow instructions therein men-

tioned were approved by said Nome Dredging

Trust, and in this behalf avers that Nome Dredg-

ing Trust never had and has not now any legal

existence or any power or capacity to do any act

or thing whatever.

XI.

Answering the allegations of Paragraph XI of

said third cause of action, defendant admits that

on or shortly after July 23, 1923, and prior to

August 15, 1923, certain documents mentioned in

Exhibit Five to said complaint were delivered to

Bank of California, N. A., San Francisco, Calif.,

and that said bank [204] gave its receipt there-

for, and defendant admits that escrow instructions,

of which Exhibit Five attached to said complaint

is a copy, were at the same time delivered to said

bank, but defendant denies that any of said docu-

ments, including said escrow instructions, was duly

executed and/or subscribed and/or acknowledged

and/or delivered by Nome Dredging Trust, and

avers that Nome Dredging Trust did not and could
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not and had no power or capacity to subscribe, exe-

cute, acknowledge or deliver the same, or any

thereof, or to do any other act or thing. Defend-

ant admits that its written approval is endorsed

on said document, of which said Exhibit Five is a

copy.

XII.

Answering the allegations of Paragraph XII of

said third cause of action, defendant admits that the

instrument, of which said Exhibit One is a copy,

was signed in the manner shown on said exhibit,

and admits that a counterpart thereof was deliv-

ered to defendant, but defendant denies that said

Exhibit One, or any instrument of which it is a

copy, is or ever was a contract, and denies that the

same was or could have been executed and/or de-

livered by Nome Dredging Trust, either at the time

alleged in said Paragraph XII, or at any other

time or at all. Defendant admits that it took pos-

session of the real and personal property mentioned

in said Paragraj^h XII and continued in possession

of the same until December 29, 1927. Defendant

denies that said alleged contract is or ever was a

lease, but avers that the same, if it is or ever was

a contract at all, is now and was at all times herein

mentioned an option. Defendant denies that it

ever commenced or continued in the performance

of the alleged lease mentioned in said Paragraph

XII, or in the performance of [205] any lease

whatever, with any person or persons mentioned in

said third cause of action. Defendant admits that

on December 30, 1927, it telegraphed and delivered
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a notice in the words and figures mentioned in said

Paragraph XII, and that it telegraphed and de-

livered a copy thereof to Alaska Dredging Com-

pany and to the plaintiff E. E. Powell, but defend-

ant denies that it thereby or at all wrongfully at-

tempted to withdraw from or surrender said al-

leged lease, of which Exhibit One is a copy, or any

lease. Defendant avers that said notice of sur-

render operated as a surrender of any agreement

contained in said instrument, of which Exhibit One

is a copy, and that said surrender relieved defend-

ant of any and all liability, if any there was or ever

had been, under said instrument.

XIII.

Answering the allegations of Paragraph XIII

of said third cause of action, defendant denies that

Alaska Dredging Company and E. E. Powell have

not, or that either of them has not, agreed to accept

or accepted defendant's said surrender of the al-

leged lease and option, of which said Exhibit One

is a copy, and defendant avers that Alaska Dredg-

ing Company and plaintiff and the alleged trustees

of Nome Dredging Trust and Nome Dredging Trust

(if it has or ever had any power or capacity in that

behalf) have, and that each one of them has, ac-

cepted said surrender of the same by defendant

and agreed to the termination of defendant's lia-

bility, if any there was, to them and each of them,

under each and all of the alleged contracts men-

tioned in said first cause of action. Defendant de-

nies that the alleged contract, of which said Exhibit
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One is a copy, is or ever was a lease. Defendant

denies that plaintiff has not agreed to the termina-

tion of defendant's liability, if any there was, to

him created [206] by the execution of said al-

leged contract, of which said Exhibit One is a copy,

or by the execution of the alleged contract, of

which Exhibit Nine to said complaint is a copy,

or otherwise. Defendant denies that there is now

or ever was any liability whatever on the part of

defendant to plaintiff under said alleged contracts,

of which said Exhibits One and Nine are copies,

or either of them, or at all. Defendant denies that

said alleged contracts, or either of them, created

any liability w^hatever on the part of defendant to

plaintiff. Defendant avers that it has no knowl-

edge or information sufficient to form a belief as

to the allegations of said first cause of action that

Nome Dredging Trust and plaintiff have not at

any time taken or accepted possession of any of

the real property described in Schedules "A," "B,"

*'C" and "D" of said alleged contract, of which

said Exhibit One is a copy, and on that ground de-

fendant denies each and all of said allegations, and

every part thereof. Defendant denies that said al-

leged contract, of which said Exhibit One is a

copy, and/or the alleged contract, of which said Ex-

hibit Nine is a copy, are, or that either of them is,

still or at all, or that they ever were, or that either

of them ever was, in full or any force and/or effect.

Defendant denies that the other alleged leases

and/or options mentioned in said Paragraph XIII

were or that any of them was executed pursuant
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to and/or in accordance with the provisions of said

alleged contract, of which said Exhibit One is a

copy, or otherwise or at all, and defendant denies

that said alleged leases and options are or ever

were, or that any of them is or ever was, still or

at all in full or any force and/or effect. [207]

XIV.
Answering the allegations of Paragraph XIV of

said third cause of action, defendant denies that

there ever was at any time any wrongful attempt

by it to terminate or surrender said alleged lease

and option, of which said Exhibit One is a copy,

and/or any or all of the other alleged leases and/or

options alleged to have been executed pursuant

thereto and/or to surrender possession of the or any

property described in said alleged leases and/or

options, or any thereof. Defendant avers that said

alleged leases and options were and that each of

them was lawfully and rightfully surrendered and

terminated by defendant. Defendant avers that at

the time when it gave the notice of surrender set

out in Paragraph XI of said first cause of action

of said alleged contract, of which said Exhibit One

is a copy, one of defendant's dredges was on the

"Philadelphia Fraction" claim and another of de-

fendant's dredges was on the "Yellow Jacket"

claim, both said claims being mentioned in Schedule

"B" to said Exhibit One. In said notice of sur-

render defendant reserved all rights continuing in

it after the termination of said alleged contract.

During the year 1928, and pursuant to the right con-

I
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tinuing in defendant after the termination of said

alleged contract, which right was reserved by de-

fendant as aforesaid, defendant removed said

dredges from said respective claims by dredging the

same out of said claims. Defendant denies that it

was otherwise in possession of or that it otherwise

mined or dredged upon any of the claims or any

part of the ground mentioned or described in said

Exhibit One at any time after December 29, 1927.

Defendant admits that it paid Alaska Dredging

Company the sum of $8,898.25 for [208] royalties

upon gold recovered by defendant from said "Phila-

delphia Fraction" and "Yellow Jacket" claims dur-

ing the year 1928, while defendant was dredging out

of said claims, as above averred. Defendant paid

said sum in three separate payments of $3,405.87,

$385.85 and $5,106.53, made respectively on or about

July 7, July 17 and September 4, 1928, with written

notice to said Alaska Dredging Company that each

of said payments was for royalties ui)on gold re-

covered by defendant while dredging out of Alaska

Dredging Company ground after surrender and

termination of said alleged contract, of which said

Exhibit One is a copy. Defendant paid said sum of

$385.85 with further written notice to said Alaska

Dredging Company that the same was for such

royalties upon final clean-up from said "Phila-

delphia Fraction" claim while dredging out of

Alaska Dredging Company ground after surrender

and termination of said contract, and defendant

paid said sum of $5,106.63 with further written no-

tice to said Alaska Dredging Company that the same
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was for such royalties upon final clean-up from

said ''Yellow Jacket" claim while dredging out of

Alaska Dredging Company ground after surrender

and termination of said contract. Said Alaska

Dredging Company, with the knowledge and con-

sent of plaintiff and of the alleged trustees of Nome
Dredging Trust, and without protest or objection

by said Alaska Dredging Company or by plaintiff or

by the alleged trustees of Nome Dredging Trust, ac-

cepted each of said payments with and pursuant to

notice as aforesaid, and said Alaska Dredging Com-

pany and plaintiff and the alleged trustees of Nome
Dredging Trust agreed to the said conditions

upon which defendant made said payments, and are

estopped to deny the same. [209]

XV.

Defendant admits the allegations of Paragraph

XV of said third cause of action.

XVI.

Answering the allegations of Paragraph XVI of

said third cause of action, defendant admits that it

has paid the several sums mentioned in said para-

graph. Defendant denies that it has paid any sum

to Nome Dredging Trust, or that Nome Dredging

Trust has or ever had power or capacity to accept

any payment, but defendant admits that it has paid

the sum of $85,090.20 to the alleged trustees of Nome

Dredging Trust. Defendant denies that it has paid

to E. E. Powell no more than the sum of $523.79

on account or royalties and/or minimum annual
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payments for the year 1927, and in that behalf de-

fendant avers that on July 26, 1929, it paid to said

E. E. Powell the further sum of $36,729 plus in-

terest from September 17, 1928, at eight per cent

per annum, in full of all claims and demands of

said E. E. Powell against defendant. Defendant

denies that any royalties and/or minimum annual

payment became due from defendant to plaintiff

or to any of the persons mentioned in said third

cause of action on December 1, 1928, and denies that

the sum of $8,898.25 paid to Alaska Dredging Com-

pany was a part of any minimum annual payment

due on said date or any other date. Defendant

avers that said sum was royalty upon gold recovered

in dredging out of said "Philadelphia Fraction"

and "Yellow Jacket" claims, and that said sum was

accepted by said Alaska Dredging Company, with

the knowledge and consent of plaintiff and of the

alleged trustees of Nome Dredging Trust, as roy-

alty upon final clean-ups from operations in

dredging [210] out of said claims after termina-

tion of said alleged contract, of which Exhibit One

is a copy, all as averred in Paragraph XIV of this

answer. Defendant denies that any royalty and/or

minimum annual payment became due to Alaska

Dredging Company on December 1, 1928, in the sum

of $11,101.75, or in any other sum or at all; denies

that the balance or any part of said or any royalty

and/or minimum annual payment in the sum of

$11,101.75, or in any other amount, with interest at

the legal or any rate of eight per cent or any other

rate, is now due, owing and/or unpaid from defend-
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ant to Alaska Dredging Company or plaintiff.

Defendant admits that the sum of $11,101.75 al-

leged to have become due to Alaska Dredging Com-

pany on December 1, 1928, is unpaid, and defend-

ant denies that the same, or any part thereof, is or

ever v^as due and/or owing from defendant to any-

one.

XVII.

Answering the allegations of Paragraph XVII of

said third cause of action, defendant denies that

Nome Dredging Trust has at all times or at any

time kept and/or performed, or that it could have

kept and/or performed, or had any power or ca-

pacity to keep and/or perform, all or any of the

agreements of any of said alleged contracts and/or

leases and options mentioned in said Paragraph

XVII. Defendant admits that Alaska Dredging

Company and E. E. Powell have done the various

things provided to be hitherto done by them, re-

spectively, in the respective alleged leases and/or

contracts made by them respectively.

XVIII.

Answering the allegations of Paragraph XVIII

of said third cause of action, defendant avers that,

except as hereinafter [211] stated, it has no

knowledge or information of the allegations of said

paragraph, or any thereof, sufficient to form a be-

lief as to said allegations, or any thereof, and on

that ground defendant denies each and all of the

allegations of said paragraph, except that defend-
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ant admits that the claim therein mentioned is un-

paid.

Second Answer and Defense.

(Third Cause of Action.)

For a further, separate, distinct and second an-

swer and defense to said alleged third cause of ac-

tion, defendant hereby refers to and makes a part

hereof the same as if herein set forth at length all

of the averments of the second answer and defense

to the first alleged cause of action in plaintiff's

complaint, except that defendant substitutes the

word "third" for the word "first" in line 20 on

page 12 hereof. In each of the several hereinafter

mentioned defenses to said alleged second cause of

action into which said line 20 is incorporated by

reference defendant makes a like substitution.

Third Answer and Defense.

(Third Cause of Action.)

For a further, separate, distinct and third an-

swer and defense to said alleged third cause of ac-

tion, defendant hereby refers to and makes a part

hereof the same as if herein set forth at length all

of the averments of the third answer and defense

to the first alleged cause of action in plaintiff's com-

plaint. [212]

Fourth Answer and Defense.

(Third Cause of Action.)

For a further, separate, distinct and fourth an-

swer and defense to said alleged third cause of ac-

tion, defendant herel^y refers to and makes a part



230 Hammon Consolidated Gold Fields

hereof the same as if herein set forth at length all

of the averments of the fourth answer and defense

to the first alleged cause of action in plaintiff's com-

plaint, except that defendant substitutes the word

** third" for the word "first" in line 14 on page 14

hereof.

Fifth Answer and Defense.

(Third Cause of Action.)

For a further, separate, distinct and fifth an-

swer and defense to said alleged third cause of ac-

tion, defendant hereby refers to and makes a part

hereof the same as if herein set forth at length all

of the averments of the fifth answer and defense to

the first alleged cause of action in plaintiff's com-

plaint.

Sixth Answer and Defense.

(Third Cause of Action.)

For a further, separate, distinct and sixth answer

and defense to said alleged third cause of action,

defendant hereby refers to and makes a part hereof

the same as if herein set forth at length all of the

averments of the sixth answer and defense to the

first alleged cause of action in plaintiff's com-

plaint. [213]

Seventh Answer and Defense.

(Third Cause of Action.)

For a further, separate, distinct and seventh an-

swer and defense to said alleged third cause of ac-

tion, defendant hereby refers to and makes a part

hereof the same as if herein set forth at length all
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of the avennents of the seventh answer and defense

to the first alleged cause of action in plaintiff's com-

plaint.

Eighth Answer and Defense.

(Third Cause of Action.)

For a further, separate, distinct and eighth an-

swer and defense to said alleged third cause of

action, defendant hereby refers to and makes a part

hereof the same as if herein set forth at length all

of the averments of the eighth answer and defense

to the first alleged cause of action in plaintiff's com-

plaint, except that defendant substitutes the word

''third" for the word ''first" in line 20 on page 17

hereof, and substitutes the words "Paragraph XII"
for the words "Paragraph XI" in said line 20.

Ninth Answer and Defense.

(Third Cause of Action.)

I.

At no time since the year 1915, or thereabouts, has

Alaska Dredging Company filed any of the papers

or done any of the acts or things which the laws of

the territory of Alaska require of every corporation

doing or engaging in business in said territory.

[214]

II.

Alaska Dreding Company has not paid its annual

corporation tax to the territoiy of Alaska last due,

or any corporation tax to said territory at any time

since the year 1915, or thereabouts.
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WHEREFORE, defendant prays for judgment

that plaintiff take nothing by this action, and for

such other relief as may be meet in the premises and

for its costs of suit.

O. D. COCHRAN,
ROBT. L. McWILLIAMS,

PILLSBURY, MADISON & SUTRO,
Attorneys for Defendant, Hammon Consolidated

Gold Fields. [215]

United States of America,

Territory of Alaska,

Second Division,—ss.

J. D. Harlan, being first duly sworn, deposes and

says : That he is manager of Hammon Consolidated

Gold Fields, a corporation, defendant in the above-

entitled action ; that being duly authorized he makes

this verification for and on behalf of said corpora-

tion; that he has read the foregoing answer and

knows the contents thereof and believes the same to

be true.

J. D. HARLAN.

Subscribed and sworn to before me this 10th day

of September, 1929.

[Seal] 0. D. COCHRAN,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

My commission expires June 20, 1932. [216]
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EXHIBIT ''A."

TRUST AGREEMENT x\ND DECLARATION
OF TRUST.

THIS AGREEMENT WITNESSETH: For and

in consideration of the sum of One Dollar, to each in

hand paid, receipt whereof is hereby acknowledged,

and other good and valuable consideration, E. E.

POWP]LL, Trustee, of Seattle, King County, State

of Washing-ton, party of the first part, and F. S.

POWELL and GEORGE W. DUTTON, also of

Seattle, King County, State of Washington, Trus-

tees, parties of the second part, hereinafter referred

to as Trustees, do hereby mutually agree as follows,

to-wit

:

1st. The party of the first part herein mentioned

hereby agrees to assign, transfer, set over and con-

vey to said parties of the second part, as Trustees,

all his right, title and interest in and to the follow-

ing described real and personal property situated in

the Cape Nome Recording District, Territoiy of

Alaska, Second Division, viz.

:

PERSONAL PROPERTY.

All of the office furniture located in the upper

part of the building located on Lots 28, 29 and 30

in Block No. 16, in the Town of Nome, but not in-

cluding the personal furniture in the three East

rooms off office.
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All of the furniture and fixtures located in tlie

house situated on Lot No. 40, Block No. 30, in the

Town of Nome.

All of the furniture and fixtures located in the

house situated on Lots Nos. 10 and 11, in Block 91,

in the Town of Nome.

One Power Plant, Westinghouse equipment for

generating 650 K. W. Turbine driven, Babcock-Wil-

cox boilers, 3 units, 150 H. P. each, auxiliary equip-

ment complete, overhead traveling crane, together

with all appurtenances thereunto belonging, and

spare parts stored in the Power House and Ware-

houses.

1-5000 barrel steel tank, and % mile of 4'' pipe

line from storage tank at Nome, to said tank, and 2

miles of 2" pipe.

1/2 mile narrow gauge railroad from the old line

of the Seward Peninsula Railroad to the Power

House. [217]

2 wood frame corrugated iron warehouses, about

30x40' each, situate near the Power House.

1 wood constructed warehouse, about 20x40' situ-

ate near the Power House, containing a miscel-

laneous lot of electric and mechanical supplies and

one large leather belt.

1 wood constructed repair shop, about 20x40^,

situate near said warehouse, containing laths, drill

and various assortment of tools ; etc.

1 w^ood constructed warehouse and shop situ-

ate near the power plant, containing spare parts

for dredges and other machinery, iron bars, black-

smith tools, etc.
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1 wood constructed mess house, about 18x30', with

storehouse attached, situate near the power plant;

2 wood constructed bunk houses and 2 small

cabins, situate near said power house

;

1 small steel storage tank, situate near said power

house

;

Also all spare parts for dredges and other ma-

chinery, and all tools, iron and other property lo-

cated in the buildings above described, together

with all assaying and refining supplies, tools and

utensils.

All supplies used for dredging and thawing opera-

tions, situate in the above buildings or stored on the

real property hereinafter described, or otherwise.

1 Keystone drill, situate on Wonder Creek;

1-7 cu. ft. close connected Bucyrus type dredge,

together with all cables, electrical equipment and

other appurtenances thereunto belonging, situate

on No. 3 Below on Bourbon Creek.

1 dismantled 7 cu. ft. Bucyrus Type dredge, to-

gether with all electrical and other equipment and

other appurtenances thereunto belonging, situate on

or near Wonder Creek.

Also all parts of said dredge removed therefrom,

situate on the tundra, or stored in warehouse.

Transmission Imes from the power plant to

dredges, and also to the Town of Nome.

2 Keystone drills and equipment

;

1-70 H. P. boiler, situate in the power plant

;

1 Wood storage tank, situate on No. 2 Saturday

Creek

;
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1 warehouse, situate on Discovery Wonder Creek,

containing spare parts, heating and thawing equip-

ment, including 2 boilers, 70 H. P. each

;

1 mess house and 2 cabins, together with the fur-

niture [218] and fixtures therein, now situate on

No. 1 on Wonder Creek

;

All dredging supplies, spare parts, heating and

thawing plants, tools and sundry equipment, situ-

ate in the warehouse and buildings on or near Won-

der Creek and elsewhere;

1 Combination Shear and Punch, situate on No.

2 Holyoke Creek

;

1 derrick and boiler; 1 air compression drum; 1

gas engine; 6 H. P. all situate on No. 1 Flat Creek;

1-9 cu. ft. close connected dredge, fully completed

and equipped, known as No. 3 dredge, together with

all electric equipment and appurtenances thereunto

belonging, now situate on No. 1 Below on Wonder
Creek

;

REAL ESTATE.

Carnation Group Association Claim, situate on

Wonder Creek, being in part Mineral Survey No.

1123, and in part a portion of the official survey of

the Lillian Association claim;

Bonanza Association Claim, situate at the East

side of the City of Nome ; Anderson claim situate on

the west side of said Bonanza claim, and Jewel

Claim, situate on the Northerly side of said Bon-

anza claim; said last named three claims being

mineral survey No. 496;

No. 1 Above on Wonder Creek, being Mineral

Survey No. 747;
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3 claims—Gold Dust, Lucky Two and Juanita,

situate off the left limit of No. 13 Below on Dry

Creek ; Mineral Survey No. 1298.

Sheldon No. 2, situate off No. 2 Below on Wonder

Creek, Mineral Survey No. 1261

;

The Dover Association Claim at the mouth of

Little Little Creek, situate on Snake River, Mineral

Survey No. 1284;

Yo interest in No. 4 Bench, situate on the left limit

of No. 4 Below on Dry Creek

;

All the above are placer mining claims.

2 lots and buildings thereon, lots 10 and 11 in

Block 91, in the City of Nome; [219]

1 lot and building. Lot 40 in Block 30, in the

City of Nome

;

2 lots and office building thereon, Lots 28, 29 and

30 in Block 16, in the City of Nome;

6 miles of ditch, leading from the headwaters of

Dry Creek to the Southern limits of the property

adjoining the City of Nome;

2 miles of ditch, leading from headwaters of

Peluk Creek to the Southern limits of the property

adjoining the City of Nome;

This description is intended to cover all the real

and personal property purchased by first party at

the execution sale at Nome, Alaska, in the cause en-

titled E. E. Powell, Trustee, plaintiff, vs. Nome
Holding Company, a corporation, et al.. No. 2871,

of the District Court for the Territory of Alaska,

Second Division, and shall so cover all said real and

personal property whether herein particularly de-

scribed or not.
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To be held by said second parties, as trustees, for

the purpose of holding, managing and operating

such property, and such other property, real and

personal, as they may acquire, as such Trustees;

also such other business as they may deem advis-

able, and for the benefit of the cestuis que trustent

hereunder; also for the purpose of selling or con-

tracting to sell any or all of such property, for

such amount or amounts, and upon such terms as

said Trustees may deem best.

2nd. The said second parties hereto hereby

agree to act as Trustees, in regard to and in rela-

tion to said properties, and the business incident

to the same, and hereby accept said trust according

to the stipulations and limitations hereinafter de-

clared, and hereby agree that they will hold and

manage said property transferred to them, as well

as any other property which they may acquire as

Trustees, together with the proceeds thereof, in

trust, to manage and dispose of the same for the

benefit of the cestuis que trustent or beneficiaries,

according to the agreement hereinafter [220]

made, in the manner and subject to the stipulations

herein contained, according to the Articles of the

following Declaration of Trust, to-wit:

ARTICLE I: It is hereby agreed by and be-

tween the parties hereto that as to the above men-

tioned property, or any other property acquired

hereunder in trust, that the trust herein created is

divided into FIFTY THOUSAND parts or shares,

so as to apportion the interests of the cestius que

trustent hereunder, each of said parts or shares to
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be considered of the par value of One Dollar. Said

Trustees shall forthwith issue and deliver to said

party of the first part, or his order, certificates for

such shares in such form as they shall deem best,

and in such amounts, not to exceed 50,000 shares or

parts, as the party of the first part shall designate;

which said certificates, together with the notes and

mortgage hereinafter XDrovided to be executed shall

be in full payment for said property so transferred

by first party to the Trustees.

ARTICLE II: The Trustees in their collective

capacity shall be designated as the Nome Dredging

Trust, and under that name shall conduct all busi-

ness and execute all instruments in the performance

of their trust.

ARTICLE III: The Trustees shall be two in

number, and shall hold office until their death, resig-

nation, or incapacity to act.

ARTICLE IV : The number of Trustees may be

increased by the Trustees themselves to any num-

ber not greater than five. On the death or resigna-

tion of any trustee, the remaining trustees may con-

tinue to act, or may select and appoint another

trustee to [221] fill the vacancy, in their dis-

cretion; but in no event shall the number of trus-

tees be decreased below the number of two.

ARTICLE V: In case of the death, resignation,

inability or refusal to act of any Trustee, the re-

maining Trustee or Trustees may fill any vacancy

in their number. In case of death, resignation, in-

ability or refusal to act, or vacancy from any lawful

cause, in the Board of Trustees, the title to all trust
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property in any of the outgoing trustees shall vest

in the remaining and the new trustee.

ARTICLE VI: The Trustees shall hold the

legal title to all property acquired hereunder, and

shall have and exercise exclusive control and man-

agement of the same. They shall, as Trustees,

assume all contracts for and all obligations and

liabilities in connection with or growing out of the

business to the extent and value of such business,

but said Trustees are not personally to be liable

therefor.

ARTICLE VII: The Trustees may adopt and

use a common identfication seal.

ARTICLE VIII: The Trustees shall have the

power to collect, sue for, receive and receipt for all

sums of money at any time due to the Trustees; to

employ counsel, to begin, prosecute, defend and set-

tle suits at law, in equity or otherwise, and to com-

promise or refer to arbitration any claim in favor

or against the Trustees.

ARTICLE IX: So far as third parties to this

trust are concerned, a resolution by the Trustees

authorizing a certain act to be done within the

scope of the trust, shall be conclusive [222] in

favor of such third party that such act is within

the powers of the Trustees, and no purchaser from

the Trustees shall be bound to see to the application

of the purchase money or other consideration paid

or delivered by said purchaser to said Trustees.

ARTICLE X: A regular meeting of the Trus-

tees shall be held at least once a month, and other

meetings may be held from time to time upon call
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of the president or chairman of the Board of Trus-

tees. A majority of the Trustees shall constitute a

quorum and the consent of all the Trustees shall

not be necessary for the validity of any action taken

by them, but the vote of the majority of the Trustees

by signing the record, and voting at any meeting-

shall be conclusive, and be the act of the Trustees

as a whole. The written consent to any act of a

majority of the Trustees shall have the power to

accomplish anything which a Trustees' meeting can

accomplish.

ARTICLE XI : The Trustees may make, adopt,

or amend, or repeal such by-laws, rules and regula-

tions not inconsistent with the terms of this instru-

ment, as the}^ may deem necessary or desirable for

the conduct of their business, and for the govern-

ment of themselves, their agents, employees or rep-

resentatives.

ARTICLE XII : The Trustees shall have power

to elect from their number a President and Vice

President, of the Board, and shall also elect a Secre-

tary and Treasurer, who may be one and the same

person, and shall have the power to elect such other

officers as they may deem expedient, and may ap-

point a general manager, officers, agents, attorneys

and employee from [223] time to time, and shall

have the power to fix their compensation. They

shall have the power to remove or accept the resig-

nation of any officer, agent, employee, or attorney,

and appoint or elect their successor, and shall have

the power to elect temporary officers to serve during

the absence or disability of any officer or employee.
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ARTICLE XIII: The President, Vice Presi-

dent, Secretary and Treasurer shall have the au-

thority hereunder legally permitted, and perform

the duties usually incident to those offices, and shall

have such authority and perform such duties as

may from time to time be determined by the Trus-

tees.

ARTICLE XIV: The Trustees shall not be li-

able for errors of judgment in holding and manag-

ing the property conveyed to them, or acquired

hereunder, nor from any loss arising out of any ex-

penditure, nor for any act or omission to act, per-

formed or omitted by them in the execution of this

trust in good faith, nor shall they be liable for the

acts or omissions of each other, or any officer, clerk,

agent, attorney or employee appointed or elected

by them or acting for them, and they shall not be

required to give any bond for the due performance

of this trust.

ARTICLE XV: The Trustees may provide for

the transfer of the certificates for the parts or

shares herein provided to be issued, and the issuing

of new certificates in case of such transfer or trans-

fers.

ARTICLE XVI : In case of the loss or destruc-

tion of any certificate or other evidence of shares

issued, the Trustees may, if they deem expedient,

cause to be issued a new certificate in the place of

the one lost or destroyed, on receiving satisfactory

proof or indemnity. [224]

ARTICLE XVII: The Trustees may from time

to time declare and pay dividends or return capital
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assets proportionately among the beneficiaries of

this trust, but the amount of such dividends and the

payment of them shall be wholly at the discretion

of the Trustees.

ARTICLE XVIII: The death of a shareholder

during the continuance of this trust shall not oper-

ate to determine the trust, nor shall it entitle the

legal representative of the deceased shareholder to

an accounting or to take any action in the courts, or

elsewhere, against the Trustees; but the executor,

administrator or assigns of any deceased share-

holder under this trust, upon the surrender of the

certificate for the shares of said deceased share-

holder, properly endorsed, shall be entitled to a new
certificate in their own name, or in the name of any

heir or devisee.

ARTICLE XIX: The Ownership of shares

hereunder shall ipso facto cause the owner thereof

to be a party to this agreement and entitled to his

equity, but shall not entitle the shareholder to any

legal title in or to the trust or trusts property

whatsoever, or the right to call for a partition or

division of the same, or any voice in its management

or control thereof in any manner whatsoever.

ARTICLE XX: The Trustees shall have no

power to bind the shareholders personally, and the

shareholders and their assignees, and all persons,

firms, or corporations extending credit to, contract-

ing with, or having any claims against the Trustees,

shall look only to the funds of the trust and its

property for such payment under such contract or

claim, or for [225] the pajmaent of any debt,
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damage, judgment or decree, or for any money that

may otherwise become due and payable to them

from the Trustees, so that neither the Trustees nor

the shareholders, present or future, shall be person-

ally liable therefor.

ARTICLE XXI : In every written order or con-

tract, or obligation which the Trustees or their

officers or agents shall give or enter into, the Trus-

tees, officers or agents may specifically stipulate that

neither the Trustees nor the shareholders shall be

held to any personal liability under or by reason of

such order or obligation.

ARTICLE XXII: The Trustees shall have full

power to sell, let mortgage, hypothecate, encumber,

exchange or otherwise dispose of all or any of the

trust property or real estate or personal property

at any time held by them as Trustees, and to re-

invest the proceeds thereof. They shall have the

power to borrow from time to time any money they

deem advisable and to execute and sign the obliga-

tions of the Trustees therefor, also at their dis-

cretion to issue bills, notes, bonds, mortgages,

debentures and other evidences of fixed and certain

amounts of indebtedness.

ARTICLE XXIII : Any contract, deed, convey-

ance certificate, affidavit, jDaper or document signed

by the President or Vice-President, and attested by

the Secretary or Assistant Secretary as such officers

of said Trustees, shall be evidence of authority in

favor of any third party, dealing in good faith with

the Trustees, that the act is within the power of the

Trustees or other offices to execute. [226]
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ARTICLE XXTV: 'Hiis Trust shall tci-minate

after tho fxpiratioii of Wvc (")) ycai's, at whicli limo

tlic llicii Hoard of Tnislccs sliall proceed to wind up

its alfaii's, li(|ui()atc' its assets and (listril)ute the

same anmim- ilie holders of tlie shares.

AirnCLE XXV: At tlie termination of this

trust, the "Board of Ti'ustees, Cor the purpose of

windinii" u]) their alTaii's and li(iui(hiting the assets

(d' the ti'ust. sliall coniinue in offir-e until sueh duties

liaxc l»een fully ])eri'ormed.

AliTICLE XXVI: In oi-der to lully pay the

party of the first ]:>art for the |)ropei'ty agreed to be

conveyed to said Tiaistees as hereinabove set forth

and described, the said Ti-ustees sliall, upon reeeiv-

im^- a deed and bill of sale of said property, make,

execute and deliver to the said E. E. Powell, Trus-

tee, their promissoiy notes in the sum of TAVO
IIUXDKET) THOUSAND DOLLARS, payable as

follows

:

FIFTY TllorSAXD DOLLAl^S on or before

:\lareh 1, 1923;

LiETY THOUSAXD DOLLARS on or before

September 1, 1923;

FIFTY THOUSAND DOLLARS on or before

Man-h 1, 1924; and

FIFTY 4TI0USA\D DOLLARS on or before

Septenibei- 1, IDlM,

whi(di said notes shall be secui'ed by a mortga,Li,"e of

the Trustees, coxcrinij: all ihe projxu'ly, I'cal and

[iersonal, hei*einabo\-e described, and whieh said

notes and mortLi:aiJ:e mav be in su«-li t'orni and con-
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tain such provisions as the Trustees may deem best

and shall be acceptable to the Mortgagee therein.

IN AVITNESS WHEREOF, the said E. E.

POWELL, Trustee, and the said F. S. POWELL
and GEORGE W. BUTTON, Trustees herein,

above mentioned, have hereunto set their hands and

seals to [227] this Trust Agreement this 29th day

of July, 1922.

(Sgnd.) E. E. POWELL, (Seal)

Trustee.

Witnesses as to signature of E. E. POWELL,
Trustee

:

(Sgnd.) IRA D. ORTON,
(Sgnd.) L. S. KERR.

(Sgnd.) F. S. POWELL. (Seal)

(Sgnd.) GEORGE W. BUTTON. (Seal)

Witnesses as to sigTiature of F. S. Powell and

George W. Button:

(Sgnd.) I. W. KILWORTH.
(Sgnd.) JERRY A. BEHRENS.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, that on this 29th day of

July, 1922, at Nome, Alaska, personally appeared

before me, the undersigned, a Notary Public in and

for the Territory of Alaska, the within named E.

E. Powell, Trustee, and he duly acknowledged to

me that he executed the within and foregoing in-

strument freely and voluntarily for the uses and

purposes therein mentioned. [228]



vs. E. E. Powell. 247

WITNESS my hand and seal the day and year

first hereinabove written.

(Seal) (Sgnd.) LAWRENCE S. KERR,
Notary Public for Alaska, at Nome.

My commission expires May 27, 1926.

State of Washington,

County of King,—ss.

THIS IS TO CERTIFY, that on this 24th day

of August, 1922, at Seattle, State of Washington,

personally appeared before me the undersigned, a

notary public in and for the State of Washington,

the within named F. S. Powell and George W. But-

ton, and they duly acknowledged to me that they

executed the within and foregoing instmment freely

and voluntarily for the uses and purposes therein

mentioned.

WITNESS my hand and seal the day and year

first hereinabove written.

(Seal) (Sgnd.) JERRY A. BEHRENS,
Notary Public in and for the State of Washington,

County of King, Residing at Seattle.

My commission expires Dec. 15, 1924. [229]

[Endorsed] : Filed Sept. 10, 1929. [230]

[Title of Court and Cause.]

REPLY.

Comes now the plaintiif and for reply to the an-

swer of defendant, alleges and denies as follows:

1. Denies all the allegations of new matter, and
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all the affirmative allegations of Paragraph II of

the First Answer and Defense to plaintiff's first

cause of action.

2. Replying to Paragraph VI of the first answer

and defense to plaintiff's first cause of action, plain-

tiff admits that the paragraph quoted and set forth,

reading

:

"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price."

was contained in Exhibit Two to plaintiff's com-

plaint, and the First Cause of Action therein, and

in that connection alleges that said paragraph was

inserted therein with the knowledge, consent and

approval, and at the request o'i the defendant and

its then president W. P. Hammon, and that said

instrument or contract Exhibit Two, containing said

paragraph, was actually prepared by defendant's

counsel under defendant's direction and control,

and its execution actually witnessed by defendant's

said counsel, and that the defendant did at the time

it signed and approved the escrow instructions Ex-

hibit Five to plaintiff's first cause of action, actually

know and have notice that the instrument or con-

tract, said Exhibit Two, contained the [231]

above quoted paragraph, and then and there ac-

quiesced therein and waived all objections thereto.
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Plaintiff further alleges that neither of the two

claims referred to in the said quoted paragraph or

any interest therein have ever been acquired by

said E. E. Powell.

Except as herein admitted or denied, the plaintiif

denies all the allegations of new matter, and all the

affirmative allegations of said Paragraph VI of the

first answer and defense to plaintiff's first cause

of action.

3. Plaintiff denies each and every and all the

allegations of new matter and each and every and

all the affirmative allegations of Paragraphs VII,

IX, X, XI, and XII of said first answer and defense

to plaintiff's first cause of action.

4. Replying to Paragraph XIII of said first

answer and defense to plaintiff's first cause of

action, plaintiff* admits that at the time when de-

fendant gave the notice set out in Paragraph XI
of the plaintiff's complaint, first cause of action,

one of the defendant's dredges was on the ** Phila-

delphia Fraction" claim and another of defendant's

dredges was on the "Yellow^ Jacket" claim, both

of said claims being mentioned in schedule "B" to

said Exhibit One to plaintiff's complaint, first cause

of action, but plaintiff denies that defendant could

or did by said notice surrender the said premises

referred to therein, or could or did thereby reserve

any right whatever in defendant. Plaintiff denies

that during the year 1928 defendant removed its

dredges or either of them from said claims by dredg-

ing the same out of said claims or otherwise pursuant

to any right continuing in defendant after the ter-
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mination of the said or any contracts referred to

in said Paragraph XIII, or that said right was or

ever could be so reserved. Plaintiff admits that

the defendant paid Alaska Dredging Company the

sum of $8,898.25 in three separate payments of the

amounts and at or about the times alleged [232]

in said Paragraph XIII. Except as in this para-

graph admitted or specially denied, the plaintiff

denies all the allegations of new matter, and all the

affirmative allegations of said Paragraph XIII.

5. Replying to Paragraph XV of defendant's

first answer and defense to plaintiff's first cause of

action, plaintiff admits that since the commence-

ment of this action on July 26, 1929, defendant

paid to plaintiff the sum of $36,729.02 with interest

therein from September 17th, 1928, at eight per cent

per annum, but plaintiff denies that the said pay-

ment was in full of all claims and/or demands of

plaintiff against defendant, and with reference

thereto plaintiff alleges that said payment was on

account of royalties and/or minimum annual pay-

ments due plaintiff on said contract Exhibit Two,

and another contract for the year 1927, and that

the said payment was made only after plaintiff

had recovered final judgment therefor against de-

fendant in this court and said judgment had been

finally affirmed by the United States Circuit Court

of Appeals for the Ninth Circuit, and mandate

issued. Plaintiff admits that the sum of $8,898.25

paid to Alaska Dredging Company in the year 1928

was royalty upon gold recovered in dredging by

defendant upon the said ''Philadelphia Fraction"
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and "Yellow Jacket" claim. Except as herein

specially admitted or denied, plaintiff denies all

the allegations of new matter and all the affirma-

tive allegations of said paragraph XV of said first

answer and defense to plaintiff's first cause of action.

Replying to the second answer and defense to

plaintiff's first cause of action, plaintiff admits,

alleges and denies as follows: [233]

1. Admits the allegations of Paragraph I

thereof.

2. Denies all the allegations of Paragraph II

and III thereof.

3. Further replying to the allegations of said

second answer and defense to plaintiff's first cause

of action, plaintiff alleges that the business and

affairs of said Nome Dredging Trust have never been

liquidated or closed, nor has any of its real or per-

sonal property or assets other than a portion of the

cash money received from defendant as royalty

and/or minimum annual payments for the years

1927 and prior thereto been distributed among its

beneficiaries, the holders of its shares. Plaintiff

further alleges that the trustees of said Nome Dredg-

ing Trust have ever since the expiration of five

years from the time of the organization thereof con-

tinued in office for the purpose of winding up their

affairs and liquidating the assets of the said Nome
Dredging Trust, and said duties have not been fully

performed, and said trustees have at all times since

its organization of said trust held and still do hold

the full legal title and ownership of all its property,

both real and personal, except the cash hereinbefore
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in this paragraph mentioned, and none thereof, ex-

cept said cash, has ever been divided among or

transferred or conveyed to any of the beneficiaries

of said trust, the holders of its shares.

4. Plaintiff further alleges that the defendant

continued in the actual possession of all the premises

described in the said Exhibit One, and all the sched-

ules thereto during the whole of the year 1927, and,

during said year, paid to the Nome Dredging Trust

and its trustees, the whole of the royalty therefor

due said Nome Dredging Trust and its trustees for

the year 1927, amounting to more than $34,000.00,

and that the larger part of the same was paid sub-

sequently to [234] August 22, 1927, and was for

royalty on gold extracted subsequently to August 22,

1927, and defendant has ever since the year 1927,

and still does continue in the actual possession of

large portions of said premises, and maintains

thereon two of its large gold dredges and other per-

sonal property, and that by reason thereof, and by

reason of the working of the claims of the Alaska

Dredging Company in the year 1928, and the pay-

ment of royalty thereon by defendant as alleged

in the complaint and admitted in the answer, the

defendant is now estopped from claiming or assert-

ing that the lease and contract Exhibit One and the

other leases and contracts executed pursuant thereto,

are now terminated or expired by reason of any

of the provisions of said trust agreement set forth

as an exhibit to the said second answer and defense.
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And for a reply to the third answer and defense

to plaintiff's first cause of action, plaintiff admits,

alleges and denies as follows:

1. Admits the allegations of Paragraph I thereof.

2. Denies each and every allegation of Paragraph

II of said third answer and defense to plaintiff's

first cause of action not herein expressly admitted

or denied, except the allegation that Exhibit One

was executed in the State of Washington.

And for reply to the fourth answer and defense

to plaintiff's first cause of action, plaintiff admits,

alleges and denies as follows:

1. Admits the allegations of Paragraph I thereof.

2. Denies that the contract, Exhibit "A" to de-

fendant's answer w^as executed in the State of

Washington, except by the two parties thereto,

F. S. Powell, and Geo. W. Dutton.

3. Denies each and every allegation of Para-

graph II of said fourth answer and defense not

herein expressly admitted or denied. [235]

4. Denies each and every allegation of Para-

graph III of said fourth answer and defense.

And for reply to the fifth answer and defense to

plaintiff's first cause of action, plaintiff denies each

and ever}' allegation of Paragraxoh III thereof.

And for reply to the sixth answer and defense to

l)laintiff''s first cause of action, plaintiff denies each

and every allegation of Paragraph III thereof.

And for reply to the seventh answer and defense

to plaintiff's first cause of action, plaintiff admits,

alleges and denies as follows

:
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1. Admits the allegations • of Paragraph I

thereof.

2. Admits that Nome Dredging Trust has not

paid any corporation tax to the Territory of Alaska,

but denies that Nome Dredging Trust is or ever was

a corporation or joint stock Company, or that any

tax is or ever was due from it to the Territory of

Alaska, and except as herein specially admitted

or denied, plaintiff denies each and every allegation

of said Paragraph II of said seventh answer and

defense.

And for reply to the eighth answer and defense

to plaintiff's first cause of action, plaintiff admits,

alleges and denies as follows:

1. Denies that defendant ever notified the trus-

tees of Nome Dredging Trust, or plaintiff, of the

surrender of said contract. Exhibit One to plain-

tiff's complaint, or that said contract was ever in

fact terminated. [236]

2. Plaintiff admits that at the time defendant

gave the alleged notice of surrender, which plain-

tiff denies was in fact a notice of surrender, one

of defendant's dredges was on the "Philadelphia

Fraction" claim, and another of defendant's

dredges was on the "Yellow Jacket" claim, both

of said claims being mentioned in "Schedule B" to

said Exhibit One. Plaintiff denies that in said

alleged notice of surrender, defendant reserved all

or any rights continuing in it after the termination

of said contract. Exhibit One, or that any such

rights existed in defendant or could be so reserved
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or reserved at all. Plaintiff denies that the royalty

payments referred to in said Paragraph II of said

eighth answer and defense were made pursuant

to the written notices referred to therein.

3. For reply to Paragraph III of said eighth

answer and defense, plaintiff denies that the Bank

of California, N. A., is or was at any time the agent

of the plaintiff or of the trustees of Nome Dredg-

ing Trust, or of Alaska Dredging Company, except

as escrow-holder or agent authorized only to per-

form the duties thereof in accordance with the writ-

ten instructions set forth and referred to in plain-

tiff's complaint, and plaintiff further alleges that

said Bank of California, N. A., was also the agent

of defendant for a like purpose, and as such es-

crow-holder was employed by defendant, and de-

fendant agreed to pay the whole expense of the

compensation of said escrow-holder or agent. Plain-

tiff denies that the sum of $3,405.87 was at any

time paid to Bank of California, N. A., at Seattle,

Washington, as the agent of plaintiff, or the Alaska

Dredging Company, or the trustees of Nome Dredg-

ing Trust, except that on or about July 7, 1928,

[237] said sum of $3,405.87 was deposited by de-

fendant to the credit of Alaska Dredging Company
in the Bank of the Bank of California, N. A.,

Seattle Branch, Seattle, Washington, and that such

deposit, although accompanied by the letter, a copy

of which is set forth in said Paragraph three, was

made by defendant to the credit of said Alaska

Dredging Company without, and not upon any con-

dition whatever. As to the other payments of
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$385.85 and $5,106.53 alleged to have been made by

defendant to Alaska Dredging Company on July

14th, 1928, and September 1, 1928, plaintiff alleges

that said payments were also made at or about the

times alleged by the defendant by depositing the

same in like manner in the Bank of the Bank of

California, N. A., Seattle Branch, at Seattle, Wash-

ington, to the credit of Alaska Dredging Company,

but without and not upon any condition whatever,

although accompanied by the letters set forth in

said Paragraph III.

Plaintiff admits the delivery of the copies of

cleanup statements set forth in said Paragraph III

and the various letters set forth therein, and also

the delivery of the maps referred to in said Para-

graph III.

As to that portion of Paragraph III of said

eighth answer and defense which reads as follows:

''At no time prior to June 15, 1929, did

Alaska Dredging Company or Nome Dredging

Trust or the alleged trustees thereof, on its

behalf, or plaintiff, make any claim that de-

fendant during the year 1928 was in possession

of any part of said claims otherwise than as

stated in said writings, or that said payments

were not final payments, as stated in said writ-

ings, or object to or express any dissent from

the terms and conditions set forth in said writ-

ings. At no time prior to June 15, 1929, did

Alaska Dredging Company or Nome Dredging

Trust, or the alleged trustees thereof on its

behalf, make any claim that said alleged con-
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tract, of which Exhibit One attached to said

complaint is a copy, had not been surrendered

and terminated as stated in said writings. Said

Alaska Dredging Company, [238] with the

knowledge and consent of plaintiff, and with

the knowledge and consent of the alleged trus-

tees of Nome Dredging Trust, and without

protest or objection by said Alaska Dredging

Company or Nome Dredging Trust, or by the

alleged trustees thereof on its behalf, or by

plaintiff, accepted each of said payments with

and imrsuant to notice of the conditions upon

which each of said payments was made, as

aforesaid. '

'

plaintiff denies each and every allegation thereof,

save and except plaintiff admits that Alaska Dredg-

ing Company received and accepted said three de-

posits aggregating $8,898.25.

4. Denies each and every allegation of Para-

graph IV of said eighth answer and defense.

And for a further and separate reply to defend-

ant's entire answer to plaintiff's first cause of

action, and to each and all of the eight separate de-

fenses set forth therein, the plaintiff alleges that in

a certain action in this court numbered 3075 and

entitled E. E. Powell, Plaintiff, vs. Hammon Con-

solidated Gold Fields, a Corporation, the defend-

ant herein, it was finally adjudged by a final judg-

ment duly given, made and entered by this Court

on September 17th, 1928, that said E. E. Powell,

plaintiff, who is also plaintiff in this action, was
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entitled to recover and he did by said judgment

recover from the defendant herein, the entire bal-

ance of royalty and/or minimum annual payment

due said E. E. Powell on December 1st, 1927, from

Hammon Consolidated Gold Fields, on the said con-

tracts, Exhibit One and Exhibit Two, amounting

to $25,000.00 less the sum of $527.79 theretofore

voluntarily paid thereon by defendant, and it was.

thereby finally adjudged that the said contract.

Exhibit Two, and also said contract. Exhibit One,

were valid and enforceable contracts upon which

plaintiff was entitled to sue and recover from de-

fendant such money as might fall due thereon, and

in and by said judgment as res judicata the defend-

ant is estopped to allege or claim otherwise. [239]

In said action in this court, numbered 3075, the

said defendant Hammon Consolidated Gold Fields

duly appeared and answered, and the said judg-

ment has been finally affirmed on appeal by the

United States Circuit Court of Appeals for the

Ninth Circuit, and the mandate of said Circuit

Court of Appeals affirming said judgment has been

duly filed in said cause in this court.

And for reply to the first answer and defense to

the second cause of action contained in said answer,

plaintiff admits, alleges and denies as follows:

1. Denies all the allegations of new matter, and

all the affirmative allegations of ParagrajDh II of

the first answer and defense to plaintiff's second

cause of action.

2. Replying to Paragraph VI of the first answer
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and defense to plaintiff's second cause of action,

plaintiff admits that the paragraph quoted and set

forth reading:

''Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the

actual cost thereof, in such event will be added

to the purchase price."

was contained in Paragraph 23 of the contract

between E. E. Powell and Nome Dredging Trust,

covering the properties in said Schedule "C" to

Exhibit One, and in that connection alleges that

said paragraph was inserted therein with the knowl-

edge, consent and approval, and at the request of

the defendant and its then president W. P. Ham-
mon, and that said instrument or contract contain-

ing said paragraph was actually prepared by de-

fendant's counsel under defendant's [240] di-

rection and control, and its execution actually wit-

nessed by defendant's said counsel, and that the

defendant did at the time it signed and approved

the escrow instructions Exhibit Five to plaintiff's

complaint second cause of action, actually know

and have notice that the instrument or contract

covering the properties in said Schedule "C" con-

tained the above quoted paragraph, and then and

there acquiesced therein and waived all objections

thereto. Plaintiff further alleges that neither of

the two claims referred to in the said quoted para-
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graph or any interest therein have ever been ac-

quired by said E. E. Powell.

Except as herein admitted or denied, the plain-

tiff denies all the allegations of new matter, and all

the affirmative allegations of said Paragraj)h VI of

the first answer and defense to plaintiff's second

cause of action.

3. Plaintiff denies each and every and all the al-

legations of new matter and each and every and

all the affirmative allegations of Paragraphs VII,

IX, X, XI, and XII of said first answer and de-

fense to plaintiff's second cause of action.

4. Eeplying to Paragraph XIII of said first

answer and defense to plaintiff's second cause of

action, plaintiff admits that at the time when de-

fendant gave the notice set out in Paragraph XI
of the plaintiff's complaint, second cause of action,

one of defendant's dredges was on the "Philadel-

phia Fraction" claim and another of defendant's

dredges was on the "Yellow Jacket" claim, both of

said claims being mentioned in Schedule "B" to

said Exhibit One to plaintiff's complaint, second

cause of action, but plaintiff denies that defendant

could or did by said notice surrender the said prem-

ises referred to therein, [241] or could or did

thereby reserve any right whatever in defendant.

Plaintiff denies that during the year 1928 defendant

removed its dredges or either of them from said

claims by dredging the same out of said claims or

otherwise pursuant to any right continuing in de-

fendant after the termination of the said or any

contracts referred to in said Paragraph XIII, or
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that said right was or ever could be so reserved.

Plaintiff admits that the defendant paid Alaska

Dredging Company the sum of $8,898.25 in three

separate payments of the amounts and at or about

the times alleged in said Paragraph XIII. Except

as in this paragraph admitted or specially denied,

the plaintiff denies all the allegations of new mat-

ter, and all the affirmative allegations of said Par-

agraph XIII.

5. Replying to Paragraph XV of defendant's

first answer and defense to plaintiff's second cause

of action, plaintiff admits that since the commence-

ment of this action on July 26, 1929, defendant paid

to plaintiff the sum of $36,729.02 with interest

thereon from September 17th, 1928, at eight per

cent per annum, but plaintiff denies that the said

payment was in full of all claims and/or demands

of plaintiff against defendant, and with reference

thereto plaintiff alleges that said payment was on

account of royalties and/or minimum annual pay-

ments due plaintiff' on said contract Exhibit Six,

and another contract for the year 1927, and that the

said payment was made only after plaintiff had re-

covered final judgment therefor against defendant

in this court and said judgment had been finally

affirmed by the United States Circuit Court of Ap-

peals for the Ninth Circuit, and mandate issued.

Plaintiff admits that the sum of $8,898.25 paid to

Alaska Dredging Company in the year 1928 was

royalty upon gold recovered in dredging by defend-

ant upon the said [242] ''Philadelphia Frac-

tion" and "Yellow Jacket" claim. Except as
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herein specially admitted or denied, plaintiff denies

all the allegations of new matter and all the affirm-

ative allegations of said Paragraph XV of said

first answer and defense to plaintiff's second cause

of action.

And for reply to the second answer and defense

to plaintiff's second cause of action, plaintiff ad-

mits, alleges and denies as follows:

1. Admits the allegations of Paragraph I

thereof.

. 2. Denies all the allegations of Paragraphs II

and III thereof.

3. Further replying to the allegations of the

said second answer and defense to plaintiff' 's second

cause of action, plaintiff" alleges that the business

and affairs of said Nome Dredging Trust have

never been liquidated or closed, nor has any of its

real or personal property or assets other than a por-

tion of the cash money received from defendant as

royalty and/or minimum annual payments for the

years 1927 and prior thereto been distributed among

its beneficiaries, the holders of its shares. Plain-

tiff further alleges that the trustees of said Nome
Dredging Trust have ever since the expiration of

five years from the time of the organization thereof

continued in office for the purpose of winding up

their affairs and liquidating the assets of the said

Nome Dredging Trust, and said duties have not

been fully performed, and said trustees have at all

times since its organization of said trust held and

still do hold the full legal title and ownership of all
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its property, both real and personal, except the cash

hereinbefore in this paragraph mentioned, and none

thereof, except said cash, has ever been divided

among or transferred or conveyed to any of the

beneficiaries [243] of said trust, the holders of

its shares.

4. Plaintiff further alleges that the defendant

continued in the actual possession of all the prem-

ises described in the said Exhibit One, and all the

schedules thereto during the whole of the year 1927,

and, during said year, paid to the Nome Dredging

Trust and its trustees, the whole of the royalty

therefor due said Nome Dredging Trust and its

trustees for the year 1927, amounting to more than

$34,000.00, and that the larger part of the same was

paid subsequently to August 22, 1927, and was for

royalty on gold extracted subsequently to August

22, 1927, and defendant has ever since the year

1927, and still does continue in the actual posses-

sion of large poi'tions of said premises, and main-

tains thereon two of its large gold dredges and other

personal property, and that by reason thereof, and

by reason of the w^orking of the claims of the

Alaska Dredging Company in the year 1928, and

the payment of royalty thereon by defendant as al-

leged in the complaint and admitted in the answer,

the defendant is now estopped from claiming or

asserting that the lease and contract Exhibit One
and the other leases and contracts executed pursu-

ant thereto, are now^ terminated or expired by rea-

son of any of the provisions of said trust agreement
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set forth as an exhibit to the said second answer

and defense.

And for reply to the third answer and defense to

plaintiff's second cause of action, plaintiff admits,

alleges and denies as follows:

1. Admits the allegations of Paragraph I

thereof. [244]

2. Denies each and every allegation of Para-

graph II of said third answer and defense to plain-

tiff's second cause of action not herein expressly ad-

mitted or denied except the allegation that Exhibit

One was executed in the State of Washington.

And for reply to the fourth answer and defense

to plaintiff's second cause of action, plaintiff ad-

mits, alleges and denies as follows:

1. Admits the allegations of Paragraph I

thereof.

2. Denies that the contract, Exhibit "A" to de-

fendant's answer was executed in the State of

Washington, except by the two parties thereto, F.

S. Powell, and Geo. W. Dutton.

3. Denies each and every allegation of Para-

graph II of said fourth answer and defense not

herein expressly admitted or denied.

4. Denies each and every allegation of Para-

graph III of said fourth answer and defense.

And for reply to the fifth answer and defense to

plaintiff's second cause of action, plaintiff denies

each and every allegation of Paragraph III thereof.
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And for reply to the sixth answer and defense to

plaintiff's second cause of action, plaintiff denies

each and eveiy allegation of Paragraph III tlicreof.

And for reply to the seventh answer and defense

to plaintiff's second cause of action, plaintiff ad-

mits, alleges and denies as follows:

1. Admits the allegations of Paragraph I

thereof. [245]

2. Admits that Nome Dredging Trust has not

l)aid any corporation tax to the territory of Alaska,

hut denies that Nome Dredging Trust is or ever

was a corporation or joint stock company, or that

any tax is or ever was due from it to the territory

of Alaska, and except as herein specially admitted

or denied, plaintiff denies each and every allegation

of said ParagTaph II of said seventh answer and

defense.

And for reply to the eighth answer and defense to

plaintiff's second cause of action, plaintiff" admits,

alleges and denies as follows:

1. Denies that defendant ever notified the trus-

tees of Nome Dredging Trust, or plaintiff, of the

surrender of said contract, Exhibit One to plain-

tiff's complaint, or that said contract was ever in

fact terminated.

2. Plaintiff admits that at the time defendant

gave the alleged notice or surrender, which plain-

tiff denies was in fact a notice of surrender, one of

defendant's dredges was on the "Philadelphia

Fraction" claim, and another of defendant's dredges

was on the "Yellow Jacket" claim, both of said
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claims being mentioned in Schedule "B" to said

Exhibit One. Plaintiff denies that in said alleged

notice of surrender, defendant reserved all or any

rights continuing in it after the termination of said

contract, Exhibit One, or that any such rights ex-

isted in defendant or could be so reserved or re-

served at all. Plaintiff denies that the royalty pay-

ments referred to in said Paragraph II of said

eighth answer and defense were made pursuant to

the written notices referred to therein. [246]

3. For reply to Paragraph III of said eighth an-

swer and defense, plaintiff denies that the Bank of

California, N. A., is or was at any time the agent

of the plaintiff or of the trustees of Nome Dredging

Trust, or of Alaska Dredging Company, except as

escrow-holder or agent authorized only to perform

the duties thereof in accordance with the written in-

structions set forth and referred to in plaintiff's

complaint, and plaintiff further alleges that said

Bank of California, N. A., was also the agent of de-

fendant for a like purpose, and as such escrow-

holder was employed by defendant, and defendant

agreed to pay the whole expense of the compensa-

tion of said escrow-holder or agent. Plaintiff de-

nies that the sum of $3,405.87 was at any time paid

to Bank of California, N. A., at Seattle, Washing-

ton, as the agent of plaintiff, or the Alaska Dredg-

ing Company, or the trustees of Nome Dredging

Trust, except that on or about July 7, 1928, said

sum of $3,405.87 was deposited by defendant to the

credit of Alaska Dredging Company in the Bank

of the Bank of California, N. A., Seattle Branch,
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Seattle, Washington, and that such deposit, although

accompanied by the letter, a copy of which is set

forth in said ParagTaph Three, was made by de-

fendant to the credit of said Alaska Dredging Com-

jjany without, and not upon any condition what-

ever. As to the other payments of $385.85 and

$5,106.53 alleged to have been made by defendant to

Alaska Dredging Company on July 14th, 1928, and

September 1, 1928, plaintiff alleges that said pay-

ments were also made at or about the times alleged

by the defendant by depositing the same in like

manner in the Bank of the Bank of California, N.

A., Seattle Branch, at Seattle, Washington, to the

credit of Alaska Dredging Company, but without

and not upon any condition whatever, although ac-

companied by the letter set forth in said Paragraph

III. [247]

Plaintiff admits the delivery of the copies of

clean-up statements set forth in said Paragraph III

and the various letters set forth therein, and also

the delivery of the maps referred to in said Para-

graph III.

As to that portion of Paragraph III of said

eighth answer and defense which reads as follows:

"At no time prior to June 15, 1929, did

Alaska Dredging Company or Nome Dredging

Trust or the alleged trustees thereof, on its be-

half, or plaintiff, make any claim that defend-

ant during the year 1928 was in possession of

any part of said claims otherwise than as stated

in said writings, or that said payments were

not final payments, as stated in said writings,



268 Hammon Consolidated Gold Fields

or object to or express any dissent from the

terms and conditions set forth in said writings.

At no time prior to June 15, 1929, did Alaska

Dredging Company or Nome Dredging Trust,

or the alleged trustees thereof on its behalf,

make any claim that said alleged contract, of

which Exhibit One attached to said complaint

is a copy, had not been surrendered and termi-

nated as stated in said writings. Said Alaska

Dredging Company, with the knowledge and

consent of plaintiff, and with the knowledge

and consent of the alleged trustees of Nome
Dredging Trust, and without protest or objec-

tion by said Alaska Dredging Company or

Nome Dredging Trust, or by the alleged trus-

tees thereof on its behalf, or by plaintiff, ac-

cepted each of said payments with and pursu-

ant to notice of the conditions upon which each

of said payments was made, as aforesaid."

plaintiff denies each and every allegation thereof,

save and except plaintiff admits that Alaska Dredg-

ing Company received and accepted said three de-

posits aggregating $8,898.25.

4. Denies each and every allegation of Para-

gTaph IV of said eighth answer and defense.

And for a further and separate reply to defend-

ant's entire answer to plaintiff's second cause of

action, and to each and all of the eight separate de-

fenses set forth therein, the plaintiff alleges that in

a certain action in this court numbered 3075 and

entitled E. E. Powell, Plaintiff, vs. Hammon Con-
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solidated Gold Fields, a Corporation, the defendant

[248] herein, it was finally adjudged by a final

judgment duly given, made and entered by this

Court on September 17th, 1928, that said E. E.

Powell, plaintiff, who is also plaintiff in this action,

was entitled to recover and he did by said judgment

recover from the defendant herein, the entire bal-

ance of royalty and/or minimum annual payment

due said E. E. Powell on December 1st, 1927, from

Hammon Consolidated Gold Fields, on the said con-

tracts, Exhibit One and Exhibit Six, amounting to

$10,000.00, and it was thereby finally adjudged that

the said contract. Exhibit Six, and also said con-

tract, Exhibit One, were valid and enforceable con-

tracts upon which plaintiff was entitled to sue and

recover from defendant such money as might fall

due thereon, and in and by said judgment as res

judicata the defendant is estopped to allege or claim

othei-wise. In said action in this court, numbered

3075, the said defendant Hammon Consolidated

Gold Fields duly appeared and answered, and the

said judgment has been finally affirmed on appeal

by the United States Circuit Court of Appeals for

the Kinth Circuit, and the mandate of said Circuit

Court of Appeals affirming said judgment has been

duly filed in said cause in this court.

And for reply to the first answer and defense to

plaintiff's third cause of action, plaintiff admits, al-

leges and denies as follows:

1. Denies all the allegations of new matter and all

the affirmative allegations of Paragraph II of the
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first answer and defense to plaintiff's third cause

of action. [249]

2. Replying to Paragraph VII of said first an-

swer and defense to plaintiff's third cause of action,

plaintiff admits that the paragraph quoted and set

forth, reading:

"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price,"

was contained in Paragraph 23 of the contract be-

tween E. E. Powell and Nome Dredging Trust, cov-

ering the properties in said Schedule "C" to Ex-

hibit One, and in that connection alleges that said

paragraph was inserted therein with the knowledge,

consent and approval, and the request of the de-

fendant and its then president W. P. Hammon, and

that said instrument or contract containing said

paragraph was actually prepared by defendant's

counsel under defendant's direction and control,

and its execution actually witnessed by defendant's

said counsel, and that the defendant did at the time

it signed and approved the escrow instructions Ex-

hibit Five to plaintiff's complaint third cause of ac-

tion, actually know and have notice that the instru-

ment or contract covering the properties in said

Schedule "C" contained the above quoted para-

graph, and then and there acquiesced therein and

waived all objections thereto. Plaintiff further al-
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leges that neither of the two claims referred to in

said quoted paragraph or any interest therein have

ever been acquired by said E. E. Powell.

Except as herein admitted or denied, the plaintiff

denies all the allegations of new matter, and all the

affirmative allegations of said Paragraph VII of the

first answ^er and defense to plaintiff's third cause of

action. [250]

3. Plaintiff denies each and every and all the al-

legations of new^ matter and each and every and all

the affirmative allegations of Paragraphs VIII, X,

XI, XII, and XIII, of said first answer and de-

fense to plaintiff' 's third cause of action.

4. Replying to Paragraph XIV of said first an-

swer and defense to plaintiff's third cause of action,

plaintiff admits that at the time when defendant

gave the notice set out in Paragraph XI of the first

cause of action, and Paragraph XII of the third

cause of action, one of defendant's dredges was on

the "Philadelphia Fraction," and another of de-

fendant's dredges was on the "Yellow Jacket"

claim, both of said claims being mentioned in Sched-

ule "B" to said Exhibit One to plaintiff's com-

plaint, third cause of action, but plaintiff denies

that defendant could or did by said notice surren-

der the said premises referred to therein, or could

or (lid thereby reserve any right w^hatever in de-

fendant. Plaintiff denies that during the year 1928

defendant removed its dredges or either of them

from said claims by dredging the same out of said

claims or otherwise pursuant to any right continu-

ing in defendant after the termination of the said
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or any contracts referred to in said Paragraph

XIV, or that said right was or ever could be so re-

served. Plaintiff admits that the defendant paid

Alaska Dredging Company the sum of $8,898.25 in

three separate payments of the amounts and at or

about the times alleged in said Paragraph XIV.

Except as in this paragraph admitted or specially

denied, the plaintiff denies all the allegations of new

matter, and all the affirmative allegations of said

Paragraph XIV.
5. Replying to Paragraph XVI of defendant's

first [251] answer and defense to plaintiff's

third cause of action, plaintiif admits that since the

commencement of this action on July 26, 1929, de-

fendant paid to plaintiff the sum of $36,729.02 with

interest thereon from September 17th, 1928, at eight

per cent per annum, but plaintiff denies that the

said pa3^ment was in full of all claims and/or de-

mands of plaintiff against defendant, and with ref-

erence thereto plaintiff alleges that said payment

was on account of royalties and/or minimum annual

payments due plaintiff for the year 1927 on the con-

tracts Exhibits Two and Six to plaintiff's com-

plaint, first and second causes of action, which are

hereby made a part of this reply, and that the said

payment was made only after plaintiff had recov-

ered final judgment therefor against defendant in

this court and said judgment had been finally af-

firmed b}^ the United States Circuit Court of Ap-

peals for the Ninth Circuit, and mandate issued.

Plaintiff admits that the sum of $8,898.25 paid to

Alaska Dredging Company in the year 1928 was
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royalty upon gold recovered in dredging by defend-

ant upon the said "Philadelphia Fraction" and

"Yellow Jacket" claim. Except as herein specially

admitted or denied, plaintiff denies all the allega-

tions of new matter and all the affirmative allega-

tions of said Paragraph XVI of said first answer

and defense to plaintiff's third cause of action.

And for reply to the second answer and defense

to plaintiff's third cause of action, plaintiff admits,

alleges and denies as follows:

1. Admits the allegations of Paragraph I

thereof.

2. Denies all the allegations of Paragraph II

and III thereof. [252]

3. Further replying to the allegations of the said

second answer and defense to plaintiff's third cause

of action, plaintiff alleges that the business and

affairs of said Nome Dredging Trust have never

been liquidated or closed, nor has any of its real

or personal property or assets other than a portion

of the cash money received from defendant as roy-

alty and/or minimimi annual payments for the

years 1927 and prior thereto been distributed among

its beneficiaries, the holders of its shares. Plain-

tiff further alleges that the trustees of said Nome
Dredging Trust have ever since the expiration of

five years from the time of the organization thereof

continued in office for the purpose of winding up

their affairs and liquidating the assets of the said

Nome Dredging Trust, and said duties have not

been fully performed, and said trustees have at
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all times since its organization of said trust held

and still do hold the full legal title and ownership

of all its property, both real and personal, except

the cash hereinbefore in this paragraph mentioned,

and none thereof, except said cash, has ever been

divided among or transferred or conveyed to any

of the beneficiaries of said trust, the holders of its

shares.

4. Plaintiff further alleges that the defendant

continued in the actual possession of all the prem-

ises described in the said Exhibit One, and all the

schedules thereto during the whole of the year

1927, and, during said year, paid to the Nome

Dredging Trust and its trustees, the whole of the

royalty therefor due said Nome Dredging Trust

and its trustees for the year 1927, amounting to

more than $34,000.00, and that the larger part of

the same was paid subsequently to August 22, 1927,

and was for royalty on gold extracted subsequently

to August 22, 1927, and defendant has [253]

ever since the year 1927, and still does continue in

the actual possession of large portions of said prem-

ises, and maintains thereon two of its large gold

dredges and other personal property, and that by

reason thereof, and by reason of the working of

the claims of the Alaska Dredging Company in the

year 1928, and the payment of royalty thereon by

defendant as alleged in the complaint and admitted

in the answer, the defendant is now estopped from

claiming or asserting that the lease and contract

Exhibit One and the other leases and contracts exe-

cuted pursuant thereto, are now terminated or ex-
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pired by reason of any of the provisions of said

trust agreement set forth as an exhibit to the said

second answer and defense.

And for reply to the third answer and defense

to plaintiff's third cause of action, plaintiff admits,

alleges and denies as follows:

1. Admits the allegations of Paragraph I

thereof.

2. Denies each and every allegation of Para-

graph II of said third answer and defense to plain-

tiff's third cause of action not herein expressly ad-

mitted or denied except the allegation that Exhibit

One was executed in the State of Washington.

And for reply to the fourth answer and defense

to plaintiff's third cause of action, plaintiff admits,

alleges and denies as follows:

1. Admits the allegations of Paragraph I

thereof. [254]

2. Denies that the contract, Exhibit "A" to

defendant's answer, was executed in the State of

Washington, except by the two parties thereto, F.

S. Powell, and Geo. W. D. Dutton.

3. Denies each and every allegation of Para-

graph II of said fourth answer and defense not

herein expressly admitted or denied.

4. Denies each and every allegation of Para-

graph III of said fourth answer and defense.

And for rei)ly to the fifth answer and defense to

plaintiff's third cause of action, plaintiff denies each

and every allegation of Paragraph III thereof.
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And for reply to the sixth answer and defense to

plaintiff's third cause of action, plaintiff denies

each and every allegation of Paragraph III thereof.

And for reply to the seventh answer and defense

to plaintiff's third cause of action, plaintiff admits,

alleges and denies as follow^s:

1. Admits the allegations of Paragraph I

thereof.

2. Admits that Nome Dredging Trust has not

paid any corporation tax to the Territory of Alaska,

but denies that Nome Dredging Trust is or ever

was a corporation or joint-stock Company, or that

any tax is or ever was due from it to the Territory

of Alaska, and except as herein specially admitted

or denied, plaintiff denies each and every allega-

tion of said Paragraph II of said seventh answer

and defense. [255]

And for reply to the eighth answer and defense

to plaintiff's third cause of action, plaintiff admits,

alleges and denies as follows:

1. Denies that defendant ever notified the trus-

tees of Nome Dredging Trust, or plaintiff, of the

surrender of said contract, Exhibit One to plain-

tiff's complaint, or that said contract was ever in

fact terminated.

2. Plaintiff admits that at the time defendant

gave the alleged notice or surrender, which plain-

tiff denies was in fact a notice of surrender, one

of defendant's dredges was on the "Philadelphia

Fraction '

' claim, and another of defendant 's dredges

was on the "Yellow Jacket" claim, both of said
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claims beins: meiitioued in Schedule "B" to said

Exhibit One. Plaintiff denies that in said alleged

notice of surrender, defendant reserved all or any

rights continuing in it after the termination of said

contract, Exliibit One, or that any such rights ex-

isted in defendant or could be so reserved or re-

served at all. Plaintiff denies that the royalty pay-

ments referred to in said Paragraph II of said

eighth answer and defense were made pursuant to

the written notices referred to therein.

3. For reply to Paragraph III of said eighth

answer and defense, plaintiff denies that the Bank

of California, X. A., is or was at any time the agent

of the plaintiff or of the trustees of Nome Dredg-

ing Trust, or of Alaska Dredging Company, except

as escrow-holder or agent authorized only to per-

form the duties thereof in acordance with the wi'it-

ten instructions set forth and referred to in plain-

tiff's complaint, and plaintiff further alleges that

said Bank of [25(5] California. X. A., was also the

agent of defendant for a like purpose, and as such

escrow-holder was employed by defendant, and de-

fendant agreed to pay the whole expense of the

compensation of said escrow-holder or agent. Plain-

tiff denies that the sum of $3,405.87 was at any time

paid to Bank of California, X. A., at Seattle, Wash-

ington, as the agent of plaintiff, or the Alaska

Dredging Company, or the trustees of Xome Dredg-

ing Trust, except that on or about July 7, 1928, said

sum of $3,405.87 was deposited by defendant to the

credit of Alaska Dredging Company in the Bank
of the Bank of California. X. A.. Seattle Branch,
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Seattle, Washington, and that such deposit, al-

though accompanied by the letter, a copy of which

is set forth in said Paragraph Three, was made by

defendant to the credit of said Alaska Dredging

Company without, and not upon any condition

whatever. As to the other payments of $385.85

and $5,106.53 alleged to have been made by defend-

ant to Alaska Dredging Company on July 14th, 1928,

and September 1, 1928, plaintiff alleges that said

payments were also made at or about the times

alleged by the defendant by depositing the same in

like manner in the Bank of the Bank of California,

N. A., Seattle Branch, at Seattle, Washington, to

the credit of Alaska Dredging Company, but without

and not upon any condition whatever, although ac-

companied by the letters set forth in said Para-

graph III.

Plaintiff admits the delivery of the copies of

clean-up statements set forth in said Paragraph

III and the various letters set forth therein, and

also the delivery of the maps referred to in said

Paragraph III. [257]

As to that portion of Paragraph III of said

eighth answer and defense which reads as follows:

*'At no time prior to June 15, 1929, did

Alaska Dredging Company or Nome Dredging

Trust or the alleged trustees thereof, on its be-

half, or plaintiff, make any claim that defend-

ant during the year 1928 was in possession of

any part of said claims otherwise than as

stated in said writings, or that said payments
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were not final payments, as stated in said writ-

ings, or object to or express any dissent from

the terms and conditions set forth in said writ-

ings. At no time prior to June 15, 1929, did

Alaska Dredging Company or Nome Dredging

Trust, or the alleged trustees thereof on its

behalf, make any claim that said alleged con-

tract, of which Exhibit One attached to said

complaint is a copy, had not been surrendered

and terminated as stated in said writings.

Said Alaska Dredging Company, with the

knowledge and consent of plaintiff, and with

the knowledge and consent of the alleged trus-

tees of Nome Dredging Trust, and without pro-

test or objection by said Alaska Dredging Com-

pany of Nome Dredging Trust, or by the al-

leged trustees thereof on its behalf, or by plain-

tiff, accepted each of said pa^Tnents with and

pursuant to notice of the conditions upon which

each of said payments was made, as aforesaid.
'

'

plaintiff denies each and every allegation thereof,

save and except plaintiff admits that Alaska Dredg-

ing Company received and accepted said three de-

posits aggregating $8,898.25.

4. Denies each and every allegation of Para-

graph IV of said eighth answer and defense.

And for reply to the ninth separate answer and

defense to plaintiff's third cause of action, plain-

tiff alleges:

1. The Alaska Dredging Company did not dur-

ing the year 1922 do business, carry on business,
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connnence business, or engage in any business in

the territory of Alaska, neither did said Alaska

Dredging Company for several years prior thereto

do business, carry on business, commence business,

or engage in any business in the territory of Alaska,

nor has said [258] Alaska Dredging Company

since the year 1922, at any time done business, car-

ried on business, commenced business, or engaged

in business in said territory of Alaska. Said

Alaska Dredging Company is not now doing busi-

ness, engaged in business, or carrying on business

in the territory of Alaska.

2. Further replying to said ninth answer and

defense, plaintiff alleges that the said contracts.

Exhibits One and Nine to plaintiff's complaint,

were executed outside the territory of Alaska as

were likewise all the other exhibits to plaintiff's

complaint.

LYONS & ORTON,
IRA D. ORTON,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

E. E. Powell, being first duly sworn, deposes and

says, that he is the plaintiff in the above-entitled

action; that he has read the foregoing reply, knows

the contents, and believes the same to be true.

E. E. POWELL.



vs. E. E. Powell. 281

Subscribed and sworn to before me this 7th day

of October, 1929.

[Seal] F. H. G. GIBSON,
Notary Public for Territory of Alaska.

My commission expires July 9, 1932. [259]

Service of the foregoing reply admitted this 7th

day of October, 1929.

O. D. COCHRAN,
ROB'T L. McWILLIAMS,

Attorneys for Defendant.

[Endorsed] : Filed October 7, 1929. [260]

[Title of Court and Cause.]

STIPULATION WAIVING JURY.

The plaintiff and defendant by their respective

attorneys do hereby consent to the waiver of a jury

in the trial of the above-entitled action, and stipu-

late that said action may be tried before the Court

without a jury.

Dated this 20th day of September, 1929.

LYONS AND ORTON,
IRA D. ORTON,

Attorneys for Plaintiff.

PILLSBURY, MADISON & SUTRO,
ROBT. L. McWILLIAMS,
O. D. COCHRAN,

Attorneys for Defendant.

[Endorsed] : Filed Sept. 20, 1929. [2601/0]
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[Title of Court and Cause—Causes Nos. 3100, 3101.]

OPINION.

The above cases were tried to the Court, without

a jury, on stipulation of the parties, and were tried

together. The cases are for royalties and minimum

annual payments due under leases of and options

to purchase certain mining claims in the Nome Re-

cording District, Alaska. Said claims were enu-

merated in the Schedules "A," "B," "C," and

*'D," and were individually owned as follows:

The trustees of the Nome Dredging Trust, a Com-

mon Law Trust, owned those in Schedule "A," the

Alaska Dredging Company those in Schedule ''B,"

and E. E. Powell those in Schedules "C" and "D."

The defendant also owned property in the vicinity.

"For the purpose of working the same as a whole

[261] and under a single scheme and project of

development and operation of said property" the

owners of properties in Schedules "B," "C," and

''D" leased to, and gave options to, the Nome
Dredging Trust, who in turn gave leases and op-

tions to purchase to the defendant, including prop-

erties in Schedule "A," and in an agreement with

defendant provided that the latter should pay roy-

alties and minimum annual payments to the indi-

vidual owners. The said agreement was dated July

10, 1923, and the leases and options from said own-

ers bore the same date, and were made to terminate

on December 31, 1935.
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This agreement resulted in a novation, whereby

the defendant, lessee, became responsible to the sev-

eral lessors for the payment of royalties and mini-

mum annual payments, it being provided in the

leases and options to the Nome Dredging Trust,

that "permission is hereby given to the Trust to

place Hammon Consolidated Gold Fields, a corpo-

ration organized under the laws of the State of

Maine, in possession of the properties covered by

this agreement, with the right to work and operate

under the terms hereof upon the express assump-

tion of the Trust's obligations and liabilities hereof

by said Hammon Consolidated Gold Fields, and

in such event and as long as said Hammon Consoli-

dated Gold Fields shall so remain and be in posses-

sion, the owners will look exclusively to it for per-

formance of such obligations, and will release the

Trust from all liabilities therefor." And Hammon
Consolidated Gold Fields, in turn, covenanted in

its agreement with the Trust, Exhibit One of the

complaint, that it "will pay such respective owners

of the real property enumerated in Schedules 'B,'

'C,' and 'D' the royalties and/or minimum annual

payments specified in the respective [262] leases

of and options for said real property in the manner

and form therein specified, and in general will do

and perform all things to be performed by the Trust

under the terms and conditions of said leases and

options, and as long as this agreement shall remain

and be in effect."
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The defendant went into possession of the prem-

ises as lessee and optionee and continued in such

possession until it gave the following notice

:

"San Francisco, December 30, 1927.

Nome Dredging Trust, and Messrs. F. S. Powell

and George W. Dutton, Trustees,

307 Crown Building,

Seattle, Washington.

Dear Sirs:

Hammon Consolidated Gold Fields hereby gives

notice that, reserving to itself the rights continuing

in it after termination of that certain agreement be-

tween yourselves and it, dated July 10, 1923, it

hereby surrenders as of December 31, 1927, the

lease of and option to purchase certain mining

ground belonging to you and to Alaska Dredging

Company and to E. E. Powell, granted to it by said

agreement, and, subject to the foregoing reservation

hereby surrenders possession of said mining ground.

A copy of this notice has been sent to Alaska Dredg-

ing Company and to E. E. Powell.

Yours very truly,

HAMMON CONSOLIDATED GOLD FIELDS.

By C. A. HIGHT,
President."

Defendant thereafter refused to pay any royal-

ties, except those which accrued in "dredging out,''

on [263] leaving the premises, and refused to

make any further minimum annual payments.

The plaintiff, E. E. Powell, one of the lessors,

brought an action in this court, which went to judg-
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ment in his favor for royalties and minimum annual

payments, due December, 1927. This judgment

was affirmed in the Circuit Court of Appeals for

the Ninth Cii'cuit, 32 Fed. (2d) 855, and on rehear-

ing, again affirmed.

The plaintiffs in the above-entitled actions now

bring actions for installments due December, 1928.

lllA D. ORTON, of the Firm ORTON & LYONS,
Seattle, Washington, Attorney for Plaintiff.

O. D. COCHRAN, Nome, Alaska, and ROBERT
L. McWILLIAMS, San Francisco, California,

Attorneys for Defendant.

G. J. LOMEN, District Judge.—The importance

of these cases may be measured by the amounts in-

volved and the installments which will annually fall

due under the leases until 1935, aggregating about

$800,000. The action already tried furnishes a

precedent, in part, for judicial determination. The

contracts upon which the present actions are

founded are the same as in the former case ; but the

relation of the parties has changed, it is claimed, in

the particular that in the said former case the roy-

alties and minimum annual payments had already

accrued, before the alleged surrender of the prem-

ises by the defendant, whereas the present actions

are for royalties and minimum annual pajonents

since accruing. To the extent of the interpretations

plaoed upon the contracts, with reference to the

liability of the defendant in the former case, the

same liabilities would seem to follow in the instant
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cases, unless the '^surrender" would make a differ-

ence. [264]

Plaintiffs question defendant's right to surrender

and also defendant's surrender, in fact. Upon

these issues defendant has the burden of proof.

The written notice sent to the Nome Dredging Trust

was qualified as to the surrender of the lease and

option from it, and did not purport to refer to the

other leases and options ; and was not a notice to the

other lessors; and was in futuro. A ''copy," how-

ever, was sent to the owners of the properties

enumerated in Schedules "B," "C," and "D," who

were, incidentally, mentioned. The notice was sub-

scribed by the president of the defendant, lessee,

who was not shown to have authority or power to

give such notice, or to surrender the properties.

Assuming that power was vested in the president

to make surrender, the defendant acted upon the

theory that it was entitled to make surrender, and

that thereafter its liabilities under the leases would

cease, except as to the payment of royalties, if any,

that would accrue in "dredging out," while remov-

ing the dredges from the premises.

The defendant had no right under the terms of

the leases to terminate them. That was a privilege

only vouchsafed to the lessors, and was optional

on their part, on declaring a forfeiture by the de-

fendant. It is true that defendant was made the

sole judge of how, and when, and where, the dredges

should be used ; but this had no relation to the dura-
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tion of the leases, which contained the provision

that defendant should, notwithstanding, "pay to

the owner the minimum annual payments, and ex-

cess of minimum annual payments above and over

royalties paid up to the time of cessation of mining

operation." There would, of course, be no "royal-

ties" after such time, only minimum annual pay-

ments. Again the option to purchase provided:

"the said payments [265] on account of purchase

price shall also be deemed to be, and shall consti-

tute, rental for the use and occupation of said min-

ing property, hereby demised and leased, for the

full term of said lease." (Punctuation ours.)

Both the lease and the option to purchase made the

rentals run during the full term of the lease. The

minimum annual payments were graduated accord-

ing to circumstances, depending upon the royalties

"paid," nor did the election not to purchase make

any difference. The only remedy on the part of

defendant, if dissatisfied with the results, was to

purchase the leased premises and thus cause a mer-

ger of the lease in a conveyance to it. We see no

reason in the argument that payments on the pur-

chase price should "be deemed to be and shall con-

stitute rentals," and would cease to be such, be-

cause and if defendant should exercise its option

not to purchase. Leases with guaranteed minimum
royalties are a very common form of contract, Max-



288 Hammon Consolidated Gold Fields

ham vs. Sherwood Co., 257 Fed. 781, where it is

stated in the opinion that 80 such cases were cited

by counsel. The rentals (including royalties paid)

may apply on the purchase price; and, vice versa,

the ''payments" made on purchase price may be

applied as rentals during the life of an option. It

was so provided in the "contract," Exhibit I.

(Compare paragraphs 9 and 16.) The life of the

options, unless sooner terminated by purchase, was

during the life of the leases.

Certain additional defenses are relied upon by

the defendant. We shall consider them in the fol-

lowing order:

1. It is claimed that because the Nome Dredging

Trust is not a legal entity, and by such name can-

not sue or legally hold property, in the State of

Washington, where organized, its lease and option

to purchase lands, in Alaska, is void. The title,

however, was held in the name of trustees. [266]

It was held in State ex rel. Range et al. vs. Hinkle,

219 Pac. 41, that a common-law trust "has no legal

status in this State (Washington) and are without

legal standing in this court."

But in Denny vs. Cascade Platinum Co., 232 Pac.

409 (Washington), it was held that the trustees of

such a trust may sue in the courts of that state to

"preserve the property held by them, for the bene-

fit of the beneficiaries." It was said in that case:

"It may be conceded that the trust has no standing

in law as a legal suable entity. That, however,

does not mean that the trustees of the property that
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Lappened to l)e held in that name (of the trust)

may not .seek in the courts protection of the prop-

erty rights of the beneficiaries of that trust."

The property of the Trust happens to be situated

in Alaska. Here we have no inhibition against

common law trusts. By section 796, Compiled Laws

of Alaska, the common law was extended to Alaska

;

and there are no statutes upon the subject of com-

Tnon law trusts. The Nome Dredging Trust is not

a corporation or joint-stock company within the

meaning of the laws of the territory relating to

foreign corporations, as we understand it. Com-

pare Sections 654 to 661, Compiled Laws of Alaska,

and Section 654, Id., as amended by Chapter 69,

Session Laws of 1923, and Section 660, Id., as

amended by Chapter 32, Session Laws of 1923.

The titles of said amendments do not "embrace the

subject" of a common law trust, and relates only to

"Foreign Corporations." Section 8 of the Or-

ganic Act, approved August 24, 1912, provides that

"no law shall embrace more than one subject, which

shall be embraced in its title." We conclude that

the trust is not amenable to the corporation laws

of Alaska. Compare: [267]

Elliott vs. Freeman, 220 U. S. 178.

Crocker vs. Malley, 249 U. S. 223.

Kecht vs. Malley, 265 U. S. 265.

2. It is claimed l)y defendant that, under the

"deed of settlement" creating the Nome Dredging

Trust, the trustees thereof had no power to lease
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the property beyond the five-year limitation of the

trust. However, the trustees were given title and

full management of the corpus of the trust estate,

with full power to sell, convey, and let the premises.

It was an active trust. The legal estate remained

in them. "Trustees who have the legal fees in land

may lease them to any extent, the right being inci-

dent to the legal estate." Hines vs. McCombs, 2

Ga. App. 675, 58 S. E. 1124, quoting from Wash-

burn Real Property. The beneficiaries were only

entitled to profits, which, until liquidation, also

remained in the trustees. Their title as lessors

cannot be questioned by a tenant. The trust was

express, and the trustees had power to sue, without

joining the beneficiaries. Section 859, Compiled

Laws of Alaska. The title being in the trustees

they had plenary power in regard to the properties

mentioned in Schedule "A." The properties men-

tioned in Schedules "B," "C," and "D" were no

part of the trust estate. So far as the Powell leases

were concerned the Trust was a "go-between." So

long as the defendant was not evicted, and no threat

was made to evict, the defendant had nothing of

which to complain. No fraud or mistake, and no

cause for a rescission of the contract is alleged.

The leases ran for a term of twelve years, or until

December 31, 1935, and the defendant could not,

therefor, surrender before that time, without the

consent of the landlord.

3. It is argued, however, that no consent was

necessary. It is conceded that so long as the prem-
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ises were occupied the defendant was bound to pay

the royalties, and, to preserve [268] the option

to purchase, that defendant was, also compelled to

pay the minimum annual payments. The defendant

places a construction upon the leases and options,

which would render both of them optional ; and that

after a surrender there would, in consequence, be

no royalties and no minimum amuial payments.

There is no warrant for such construction of the

contracts. The rentals were for the full term of the

lease, including '' royalties, and/or minimum annual

payments." As stated, the remedy of the defend-

ant was to cause the lease to merge in a deed upon

the exercise of the option to purchase. If such op-

tion was not exercised the lease would continue. The

plaintiffs alone could declare a forfeiture, at their

option. True, defendant had the right to mine or

not to mine, provided it paid the minimum annual

payments, and royalties while "dredging off."

This, however, had nothing to do with the termina-

tion of the lease. There is nothing inconsistent in

giving an option to purchase leased premises, nor

ill providing that rentals should apply on the pur-

chase price in case of an optional purchase. Nor,

do we conceive any inconsistency in fixing the ren-

tals at the same amount whether the option be, or

be not, exercised. It may turn out to be unfortu-

nate for one of the parties; but it is no reason for

breaching the leases; nor is it a reason for surren-

der of the premises. The argument that minimum
annual payments were required to preserve the op-

tion, and that the lease was incidental to the option,
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and not vice versa, is too specious and refined to

show that such was the intention of the parties.

The leases were made for a certain term, the

rentals were the same throughout, while the options

were problematical. The parties so regarded them;

no misnomer or mistake is alleged. The option

called for an election. The lease could not be sur-

rendered without the consent of the lessor. [269]

We find no ambiguity that calls for construction.

There is no completed contract for the sale of prop-

erty under an option until the optionee has accepted

the offer according to its terms. Under a lease

with option to purchase, the relation of the parties

is merely that of landlord and tenant until the op-

tion is exercised and the relation of vendor and

purchaser does not arise until that time. The lease

continues. 16 R. C. L. 805-808. The option does

not relate back to the date of the lease, unless it is

so specified—i. e., that the rentals paid shall apply

on the purchase money. Where the option is not

exercised, they do not apply on the purchase price,

but remain as rentals. There being no acceptance

of the surrender the landlord thereby reserved the

right to recover the rent, Willis vs. Kronendonk,

200 Pac. 1025. The question is not whether the

option is continued. The action is one at law.

Equitable principles do not obtain. If the lessor

had accepted the surrender the case might have

presented a different aspect. The lessor might

then have been estopped to claim the rent. Durfee

House F. C. vs. Great Atlantic & Pacific Tea Com-
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pany, 50 A. L. R. 1309, 136 Atl. 379 (vt.). The
defendant evidently confused the legal effect of the

option with the terms of the lease, and concluded

that because he had the right not to exercise the

option, he had a right to surrender the lease,

clearly a non seqiiitur.

4. Besides, the surrender was to the Nome
Dredging Trust. By the novation, the latter was
eliminated as a party to the Powell lease. The
defendant could not, by a surrender to a former

lessee, be released without the consent of Powell,

the lessor. Bouvier, "Novation"; Hume vs.

Brower, 25 111. App. 130. [270]

5. The third cause of action in case No. 3100

being on the assignment of Alaska Dredging Com-
pany to Powell of the royalties and minimum annual

payments due under the lease of properties mentioned
in Schedule "B," was eliminated by the granting

of a motion of nonsuit. The status of the assignor

as a corporation, and the defense of ''accord and
satisfaction" interposed to said cause of action,

therefore, need no consideration.

The plaintiffs are entitled to judgments in both

actions as prayed for, except as to the third cause

of action in the Powell case, as to which a nonsuit

was entered.

G. J. LOMEN,
District Judge.

[Endorsed]: Filed November 12, 1929. [271]
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In the District Court of the Territory of Alaska,

Second Division.

No. 3100.

E. E. POWELL,
Plaintiff,

vs.

HAMMON CONSOLIDATED GOLD FIELDS,

a Corporation of the State of Maine,

Defendant.

JUDGMENT.

The above-entitled action came on regularly for

trial before the Court on October 7th, 1929, at a

general term of said court begun and holden at the

city of Nome commencing on the 19th day of Janu-

ary, 1929; a jury trial having been waived by writ-

ten stipulation duly filed before the trial commenced,

Mr. Ira D. Orton appearing as attorney for the

plaintiff and Messrs. Robert L. McWilliams and

O. D. Cochran appearing as attorneys for defend-

ant, and the Court having heard and considered

the evidence and arguments of counsel, and the

cause having been submitted to the Court, and the

Court having made and filed herein written findings

of fact and conclusions of law, and directed that

judgment be entered against defendant upon the

first and second causes of action set forth in the

complaint for the sum of thirty-five thousand dol-

lars with interest thereon at eight per cent per an-

num from December 1st, 1928, and costs of suit,
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and the Court having at the close of plaintiff's evi-

dence in chief, granted the defendant's motion for

a nonsuit as to the third cause of action set forth

in 2:)laintiff's complaint and directed that said third

cause of action be dismissed without prejudice.

NOW, THEREFORE, by virtue of the law and

the premises, it is by the Court CONSIDERED
AND ADJUDGED as follows: [272]

First. Judgment of nonsuit of the third cause

of action set forth in plaintiff's complaint is hereby

entered, and said third cause of action is hereby

dismissed without prejudice.

Second. That plaintiff E. E. Powell have and

recover of and from the defendant Hammon Con-

solidated Gold Fields, a corporation of the State of

Maine, upon the first and second causes of action

set forth in plaintiff's complaint, the sum of thirty-

seven thousand five hundred and 82/100 dollars

($37,500.82) and costs of suit, taxed at forty-eight

and 50/100 dollars, said sums to bear interest from

this date at the rate of eight per cent per annum.

Done in open court at Nome, Alaska, this 23d

day of October, 1929.

G. J. LOMEN,
Judge of the District Court for the Territory of

Alaska, Second Division.

[Endorsed] : Filed October 23, 1929. [273]
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[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED that plaintiff's com-

plaint was tiled and summons issued in the above-

entitled action on June 15th, 1929. That thereafter

and on September 3d, 1929, defendant duly filed its

motion to strike and to make more definite and

certain, which said motion appears in the Clerk's

transcript, and which motions it is stipulated and

agreed need not be embodied in this bill of excep-

tions, but that they be deemed incorporated by ref-

erence. That thereafter and on September 7th,

1929, said motions duly came on for hearing before

the above-entitled court. That said motions were

thereupon denied by said Court to which rulings

the defendant duly excepted, and the exceptions

were allowed.

That thereafter and on the 9th day of Septem-

ber, 1929, the defendant duly filed its demurrer to

the complaint of the plaintiff filed herein which

said demurrer appears in the Clerk's transcript,

and which demurrer it is stipulated and agreed

need not be embodied in this bill of exceptions, but

that it be deemed incorporated by reference.

That thereafter and on the 9th day of September,

1929, said demurrer came on for hearing before

the above-entitled court. That said demurrer was

thereupon overruled and denied by the Court, to

which ruling the defendant duly excepted and an

exception was allowed by the Court, [274]
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Dated Nome, Alaska, Sept. 25, 1929.

(Signed) LYONS & ORTON,
(Signed) IRA D. ORTON,

Attorneys for Plaintiff.

(Signed) O. D. COCHRAN,
(Signed) PILLSBURY, MADISON & SUTRO,

(Signed) ROBT. L. McWILLIAMS,
Attorneys for Defendant.

(Title of Court and Cause.)

STIPULATION.

It is hereby stipulated that all the letters, in-

struments, reports, and other documents set out

in and/or appended as exhibits to the answer of

the defendant filed herein are copies of the origi-

nals thereof, and that the same were signed in the

manner shown on the copies of such instruments.

That the signatures of the persons signing the

[276] same, including the signatures of the nota-

ries public appearing thereon are the genuine sig-

natures of the various persons whose signatures

they purport to be.

It is further stipulated that the letters pleaded

in defendant's answer were signed by the persons

by whom they purport to have been signed, and

that they were sent to and received by the ad-

dresses named therein on or about the dates they

respectively carry.

It is further stipulated that the clean-up state-

ments pleaded in said answer were made out by

defendant and delivered to the Alaska Dredging
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Company on or about the dates set out in said state-

ments.

Dated at Nome, Alaska, 23 day of September,

1929.

(Signed) IRA D. ORTON,
(Signed) LYONS & ORTON,

Attorneys for Plaintiff.

(Signed) PILLSBURY, MADISON & SUTRO,
(Signed) ROB'T L. McWILLIAMS,
(Signed) O. D. COCHRAN,

Attorneys for Defendant.

Mr. Oi'ton then asked that Exhibits Six and

Nine which were appended to his complaint in the

above-entitled action be deemed to be read in evi-

dence as part of his proof on the first cause of

action therein, and also that Exhibits Two and

Nine be deemed to be read in evidence as part of

his proof on the second cause of action, and also

that Exhibits Two and Six be deemed to be read

in evidence as part of his proof on the third cause

of action. It was so stipulated by opposing counsel

and ordered by the Court.

TESTIMONY OF E. E. POWELL, FOR
PLAINTIFF.

E. E. POWELL, a witness on behalf of the plain-

tiff, being duly sworn testified as follows:

I am the plaintiff in this action and also the

plaintiff in [277] action No. 3101 entitled **F. S.

Powell, E. E. Powell and George W. Dutton, Trus-
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(Testimony of E. E. Powell.)

tees of Nome Dredging Trust, a Common Law
Trust, Plaintiffs, vs. Hammon Consolidated Gold

Fields, a Corporation of the State of Maine, De-

fendant." I am also known as Ellis E. Powell,

using the two names interchangeably. I was in

Nome in the summer of 1922. (The book marked

"Minute Book of Nome Dredging Trust" was then

exhibited to the witness, being first marked Plain-

tiff's Exhibit "A" for Identification, and the wit-

ness was asked to state generally what the book

was.)

That is the minute-book of the Nome Dredging

Trust, of the business that it has transacted. The

document which is pasted on the first page after

the front cover is the trust agreement that created

the trust of the Nome Dredging Trust. The name

E. E. Powell, President, with this word "Seal"

printed after it is my signature. I signed it on

the 29th day of July, 1922, at Nome, Alaska. After

I executed the paper in Nome, I sent it to Seattle

to F. S. Powell and George W. Dutton. The sig-

natures of F. S. Powell and George W. Dutton are

their signatures.

Mr. ORTON.—We offer this particular paper in

evidence to show when and where it was executed.

Mr. McWILLIAMS.—We have pleaded a copy

of the trust agreement so that it would seem to be

sufficient. It appears from the main trust agree-

ment that the alleged trust is invalid and not recog-
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nizecl by law and that it could have no minutes

and therefore the proposed minutes which counsel

has had the witness identify are void, and are

therefore objected to as immaterial and incompe-

tent.

The COURT.—The objection is overruled for the

purpose of taking it under advisement. The Court

will consider the objection in the final determina-

tion of this case, but -at the present time it would

be difficult for the Court to get the effect of the ob-

jection, and I will permit the plaintiff to show

the two signatures of the individuals who may or

may not constitute the Nome Dredging Trust.

To which ruling of the Court the defendant then

and there excepted and the exception was allowed.

[278]

It was thereupon stipulated between counsel that

the trust agreement referred to was the same trust

agreement pleaded in defendant's answer as Ex-

hibit "A" and that according to said agreement

it appeared to have been acknowledged by E. E.

Powell at Nome, Alaska, and by F. S. Powell and

George W. Dutton at Seattle, Washington.

Mr. ORTON.—We offer this page in evidence as

Plaintiff's Exliibit "B," being the minutes of the

first meeting of the Nome Dredging Trust.

Mr. McWILLIAMS.—The same objection.

The COURT.—The same ruling.

(To which ruling of the Court the defendant
i\ then and there excepted and the exception was al-

lowed.)
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The instrument marked Exhibit "B" is in words

and figures as follows:

EXHIBIT "B."

MINUTES OF THE FIRST MEETING OF
THE TRUSTEES OF THE NOME DREDG-
ING TRUST, HELD IN THE CITY OF
SEATTLE, WASHINGTON, ON THE 24th

DAY OF AUGUST, 1922.

The first meeting of the Trustees of the NOME
DREDGING TRUST was held in the City of

Seattle, Washington, on the 24th day of August,

1922, at which meeting there were present;

F. S. Powell

Geo. W. Dutton

being all of the Trustees of the said Nome Dredg-

ing Trust.

Mr. F. S. Powell was elected President of the

Nome Dredging Trust and Mr. Geo. W. Dutton was

elected Secretary and Treasurer of the Nome
Dredging Trust.

No other business was transacted at this first

meeting.

(Signed) F. S. POWELL.
(Signed) GEO. W. DUTTON.

Mr. ORTON.—We offer this page in evidence

and ask to have it marked Plaintiff's Exhibit "C."

[279]

Mr. McWILLIAMS.—The same objection.

The COURT.—Objection overruled.
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(To which ruling of the Court the defendant

then and there excepted and the exception was al-

lowed.)

The instrument marked Exhibit "C" is in words

and figures as follows:

an '>EXHIBIT "C

TRUSTEES' MEETING OF THE NOME
DREDGING TRUST.

A meeting of the Trustees of the Nome Dredg-

ing Trust was duly held this 25th day of Septem-

ber, 1925, at the office of said Trust, 310 Epler

Building, Seattle, Washington, at the hour of 10 :30

A. M.

Meeting was called to order by the President.

Present: Geo. W. Dutton, and F. S. Powell.

Upon motion duly made and seconded it was

RESOLVED: that article X of the By-laws be

amended to read "a meeting of the Trustees may
be held at any time upon call of a majority of Trus-

tees."

The name of E. E. Powell was presented for ap-

pointment as Trustee, and upon motion duly made
and seconded it was

RESOLVED: that the number of trustees be

increased to three, and that E. E. Powell be, and
he hereby is, appointed Trustee of the Nome Dredg-

ing Trust.

Upon motion duly made and seconded it was
RESOLVED: that an account be opened in the

name of Nome Dredging Trust, and that the signa-
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tures of any one of the Trustees shall be authority

for the Bank to honor checks for sums up to $100.00,

but it shall require the signature of any two of

said Trustees for sums above that amount.

There being no further business the meeting ad-

journed.

(Signed) F. S. POWELL,
President.

(Signed) GEO. W. BUTTON,
Secretary.

The WITNESS.—(Resuming.) I was present at

that meeting. Prior to that time there had been

no change in the number of trustees nor has [280]

there been any change in the number or personnel

of the trustees since. The signatures appended to

the minutes of the meeting of September 25th, 1925,

are the genuine signatures of F. S. Powell and^

George W. Button.

I am familiar with the document which is ap-

pended to the answer and called a copy of the Decla-

ration of Trust. I conveyed the property which is

described in that document to the trustees of the

Nome Dredging Trust.

Mr. ORTON.—I hold in my hand a certified

copy of a deed and bill of sale between E. E. Powell,

Trustee, as party of the first part, and F. S. Powell

!

and George W. Dutton, Trustees of Nome Dredg-

ing Trust as parties of the second part, dated Au-

gust 26, 1922, conveying to the grantees the real]

and personal property described in the Declaration!

of Trust. This certified copy is from the United
I
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States Commissioner, and I offer it in evidence for

the purpose of showing that they complied with

the Dechiration of Trust and to show how the

property is held.

Mr. McWILLIAMS.—I^his is objected to as ir-

relevant and immaterial, and also upon the ground

that the instrument has no legal validity in that it

purports to convey the property to the parties named

therein as trustees of the Nome Dredging Trust,

a common law trust, and that since such an organi-

zation as the Nome Dredging Trust i^ not known to

the law, the instrument could have and can have no

legal effect.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant

tlien and there excepted and the exception was

allowed.)

The instrument was marked Plaintiff's Exhibit

"D." It is in words and figures as follows:

PLAINTIFF'S EXHIBIT ' D."

#70393.

DEED AND BILL OP SALE.

THIS INDENTURE, Made and entered into

this 2Gth day of August, 1922, between E. E.

POWELL, Trustee, party of the first part, and
F. S. [281] POWELL and GEORGE W. DUT-
TON, in their capacity of sole trustees of Nome
Dredging Trust, a common law trust, parties of the

second part, WITNESSETH: That for and in

consideration of the sum of Ten ($10.00) Dollars,
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in lawful money of the United States, and other

valuable considerations, the receipt of which is

hereby acknowledged, the party of the first part

has sold, assigned, transferred and conveyed, and

by these presents does hereby sell, assign, transfer

and convey to the parties of the second part and

their successors, all of said first party's right, title

and interest in and to the following described real

and personal property situate in the Cape Nome

Eecording District, Territory of Alaska, Second

Division, viz.;

PERSONAL PROPERTY.

All of the office furniture located in the upper

paii; of the building located on Lots 28, 29 and 30

in Block No. 16, in the Town of Nome, but not in-

cluding the personal furniture in the three East

rooms off office.

All of the furniture and fixtures located in the

house situated on Lot No. 40, Block No. 30, in the

Town of Nome.

One Power Plant, Westinghouse equipment for

generating 650 K. W. turbine driven, Babcock-Wil-

cox boiler, 3 units, 150 H. P. each auxiliary equip-

ment complete, overhead traveling crane, together

with all appurtenances thereunto belonging, and

spare parts stored in the Power House and Ware-

houses.

1-5000 barrel steel tank, and % mile of 4" pipe

line from storage tank at Nome, to said tank, and

2 miles of 2" pipe.
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% mile narrow gauge railroad from the old line

of the Seward Peninsula Railroad to the Power

House.

2 wood frame corrugated iron warehouses, about

30x40', situate near the power house, containing

a miscellaneous lot of electric and mechanical sup-

plies and one large leather belt.

1 wood constructed repair shop, about 20x40',

situate near said warehouse, containing lathe, drill

and various assortment of tools; etc.

1 wood constructed warehouse and shop situate

near the Power Plant, containing spare parts for

dredges and other machinery, iron bars, blacksmith

tools, etc.

1 wood constructed mess house, about 18x30', with

storehouse attached, situate near the Power Plant;

2 wood constructed bunk houses and 2 small

cabins, situate near said Power House;

1 small steel storage tank, situate near said

Power House;

Also all spare parts for dredges and other ma-

chinery, and all tools, iron and other property

located in the buildings above described, together

with all assaying and refining supplies, tools and

utensils.

All supplies used for dredging and thawing

operations, situate in the above buildings or stored

on the real property hereinafter described, or other-

wise.

1 Keystone drill, situate on Wonder Creek;

All of the furniture and fixtures located in the
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house situated on Lots Nos. 10 and 11, in Block 91,

in the Town of Nome. [282]

1-7 Cu. ft. close connected Bucyrus type dredge,

together with all cables, electrical equipment and

other appurtenances thereunto belonging, situate

on No. 3 Below on Bourbon Creek.

1 dismantled 7 cu. ft. Bucyrus Type dredge, to-

gether with all electrical and other equipment and

other appurtenances thereunto belonging, situate

on or near Wonder Creek.

Also all parts of said dredge removed therefrom,

situate on the tundra, or stored in warehouses.

Transmission lines from the Power Plant to

dredges, and also to the To\vn of Nome.

2 Keystone drills and equipment

;

1-70 H. P. boiler, situate in the Power Plant;

1-Wood storage tank, situate on No. 2 Saturday

Creek

;

1 warehouse, situate on Discovery Wonder Creek,

containing spare parts, heating and thawing equip-

ment, including 2 boilers, 70 H. P. each;

1 mess house and 2 cabins, together with the furni-

ture and fixtures therein, now situate on No. 1 on

Wonder Creek;

All dredging supplies, spare parts, heating and

thawing plants, tools and sundry equipment, situate

in the warehouse and buildings on or near Wonder

Creek and elsewhere.

1 Combination Shear and Punch, situate on No. 2

Holyoke Creek;

1 Derrick and boiler; 1 air compression drum; 1

gas engine, 6 H. P. all situate on No. 1 Flat Creek;
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1-9 cu. ft close connected dredge, fully completed

and equipped, known as No. 3 dredge, together with

all electric equipment and appurtenances thereunto

belonging, now situate on No. 1 Below on Wonder
Creek.

REAL ESTATE.

Carnation Group Association Claim, situate on

Wonder Creek, being a part in Mineral Survey

No. 1123, and in part a portion of the official survey

of the Lillian Association Claim

;

Bonanza Association Claim, situate at the East

side of the City of Nome; Anderson claim situate

on the West side of said Bonanza claim, and Jewel

claim situate on the Northerly side of said Bonanza

Claim; said last name three claims being mineral

survey No. 496;

No. 1 Above on Wonder Creek; being Mineral

Survey No. 747;

3 Claims—Gold Dust, Lucky Two and Juanita,

situate oft the left limit of No. 13 Below on Dry
Creek; Mineral Survey No. 1298;

Sheldon No. 2, situate off No. 2 Below on Wonder
Creek, Mineral Survey No. 1261;

The Dover Association Claim at the mouth of

Little Little Creek situate on Snake River, Mineral

Survey No. 1284. [283]

1/^ interest in No. 4 Bench, situate on the left

limit of No. 4 Below on Dry Creek; All the above

are placer mining claims.

2 lots and buildings thereon, Lots 10 and 11 in

Block 91, in the City of Nome.
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1 lot and building, Lot 40 in Block 30, in the City

of Nome;

2 lots and office buildings thereon, Lots 28, 29 and

30 in Block 16, in the City of Nome

;

6 miles of ditch, leading from the headwaters of

Dry Creek to the Southern limits of the property

adjoining the City of Nome;

2 miles of ditch, leading from head waters of Peluk

Creek to the Southern limits of the property ad-

joining the City of Nome

;

This description is intended to cover all the real

and personal property purchased by first party at

the execution sale at Nome, Alaska, in the cause en-

titled E. E. Powell, Trustee, Plaintiff, vs. Nome
Holding Company, a Corporation, et al.. No. 2871,

of the District Court for the Territory of Alaska,

Second Division, and shall so cover all said real and

personal property whether herein particularly de-

scribed or not.

TO HAVE AND TO HOLD to the parties of the

second part, its successors and assigns forever.

IN WITNESS WHEREOF, the party of the

first part has hereunto set his hand and seal at

Nome, Alaska, this 26th day of August, 1922.

E. E. POWELL, (Seal)

Trustee.

Signed, sealed and delivered in the presence of:

C. W. THORNTON.
F. H. G. GIBSON.

(Documentary Stamps $14.00.)

(Attached and Cancelled.)



vs. E. E. Powell. 311

United States of America,

Territory of Alaska,—ss.

On this 26th day of August, 1922, before the

undersigned, a Notary Public in and for the Terri-

tory of Alaska, residing at Nome, personally ap-

peared E. E. Powell, to me personally kno^vn to be

the same identical person who executed the forego-

hig instrument, as Trustee; and the said E. E.

Powell acknowledged to me that he executed said

instrument in his capacity as Trustee, and that he

so executed the same freely, voluntarily, and for the

uses and purposes therein mentioned.

WITNESS my hand and Notarial Seal at Nome,

Alaska, the day and year in this instrument first

above written.

(Notarial Seal) F. BOCKMAN,
Notary Public for Alaska, at Nome.

My commission expires Sept. 20, 1925.

Filed for record at request of E. E. Powell, Aug.

26, 1922, at 2 :15 P. M.

C. W. THORNTON,
Recorder. [284]

United States of America,

Territory of Alaska,

Cape Nome Precinct,—ss.

I, C. W. Thornton, U. S. Commissioner for the

TeiTitory of Alaska, and Ex-officio Recorder of the

Cape Nome Recording Precinct, in the Second Judi-

cial Division of said Territory, do hereby certify

that I have compared the foregoing with a certain
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Deed and Bill of Sale from E. E. Powell, Trustee

to F. S. Powell and George W. Button, sole trus-

tees of Nome Dredging Trust recorded in Book

No. 210, at page 15 of the Records of said Recording

Precinct, and that the same is a true and correct

transcript therefrom and of the whole of said in-

strument.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed my Official Seal, the 18th

day of September, 1929.

(Official Seal) (Signed) C. W. THORNTON,
U. S. Commissioner, and Ex-officio Recorder.

[285]

The WITNESS.—(Resuming.) I am familiar

with the contract between the Hammon Consoli-

dated Gold Fields and Nome Dredging Trust being

Exhibit One to plaintiff's complaint. I remember

that there was a provision in the contract that the

Nome Dredging Trust was to obtain patents for cer-

tain ground.

Mr. ORTON.—I hold in my hand a certified copy

of a patent from the United States to F. S. Powell

and George W. Dutton, Trustees of the Nome

Dredging Trust of the Jewell, Anderson, and

Bonanza Association Placer Mining Claims, dated

November 17, 1927 ; also a certified copy of a patent

from the United States to the same grantees for the

Gold Dust Bench, Lucky Two Bench, and Juanita

Bench Placer Mining Claims, dated April 25, 1927;

also a certified copy of a patent covering the Dover

Association Placer Mining Claim running to E. E.
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Powell as grantee and dated May 6, 1924; all of

which are offered in evidence.

Mr. McWILLIAMS.—Objected to as irrelevant,

incompetent and immaterial.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

It was thereupon stipulated by the defendant that

for the purpose of avoiding encumbering the record

with the documents offered, and without waiving its

objection to the introduction of the documents, it

might be taken by the Court as proved that the

patents had been issued as recited above.

Mr. ORTON.—We are now offering in evidence

documents pui-porting to be caveat notices of lease

and option, all dated July 10, 1923, and ask that

they be marked Exhibits "E,'"'F," "G," and "H,'^

respectively.

Mr. McWILLIAMS.—We object to each and all

of them as being irrelevant and immaterial.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

[286]

The instrument marked Exhibit ''E" is in words

and figures as follows

:
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EXHIBIT "E."

#71053.

CAVEAT NOTICE OF LEASE AND OPTION.
KNOW ALL MEN BY THESE PRESENTS

made and delivered this 10th day of July, 1923, by

NOME DREDGING TRUST, a common law trust,

(herein styled the Trust) unto HAMMON CON-
SOLIDATED GOLD FIELDS, a corporation of

the State of Maine, (herein styled Gold Fields) that

The Trust on even date herewith has made,

executed, and delivered to Gold Fields an agreement

whereby it has given to Gold Fields a mining lease

of and option to purchase (expiring December 31,

1935) all those certain mining claims situate in Cape

Nome Mining and Recording District known as

Dover Association, Carnation Association, Sheldon

No. 2, No. 1 above Wonder, Bench No. 4 off No. 4

Below Dry Creek L. L. (one-half interest). Gold

Dust, Lucky Two, Juanita, Jewel, Anderson,

Bonanza Association, McDonald Creek Association,

Adelaide, Nos. 1, 2, 3, 4, and 5, and 6 Bourbon,

Discovery Bourbon (or Northern Qlieen), Bench

No. 2 Bourbon (one-half interest). Bench No. 1

Bourbon, Buena Vista, Lucky Fraction Bourbon,

Fraction No. 1 Bourbon, Lind Fraction (one-half in-

terest). No. 3-l^ Above Bourbon, No. 1 Holyoke

(one-third interest). No. 2 Holyoke (49/lOOths in-

terest), Bench No. 2 off Discover L. L. Wonder,

Elk, Thomas Bench, Bamboo Bench, Saturday No. 2

(13/24ths interest), Nugget Bench, Saturday, Tuve,
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Discovery Saturday, Xo. 2 Above Lake, No. 1 Flat,

Nugget Bench Wonder, No. 1 Below Wonder, Dis-

covery Wonder, Yellow Jacket, Philadelphia Frac-

tion, Lawrence, Discovery Lake (one-half interest),

No. 1 Below Saturday (one-twelfth interest), Good

Luck Fraction Saturday (one-twelfth interest),

Just-a-Little Fraction (one-half interest). No. 3 Be-

low Dry and Peluk Martin Association, upon such

terms and conditions as expressly appear in and by

said agreement to which reference is hereby made.

In Witness Whereof the Trust has caused these

presents to be executed by its duly authorized trus-

tees.

NOME DREDGING TRUST.
By F. S. POWELL,

Trustee and President,

(Corporate Seal) And GEO. W. BUTTON,
Trustee and Secretary.

Witnesses:

THOMAS H. BREEZE.
A. E. NOLTE.

State of Washington,

County of King,—ss.

On this 23d day of July, 1923, before me the

undersigTied Notary Public, within and for the said

State and County, duly commissioned and sworn,

personally appeared F. S. Powell and Geo. W.
Button, known to me to be respectively, a Trustee

and the President, and a Trustee and the Secretary

of Nome Dredging Trust, and the persons whose

names are subscribed to the within instrument and
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acknowledged to me that they executed the same

freely and voluntarily for and on behalf of said

Nome Dredging Trust for the uses and purposes

therein mentioned.

(Notarial Seal) ELMER F. CONNER,
Notary Public.

Commission expires Feb. 18, 1925.

Filed for record at request of Hammon Con. G. F.

Aug. 22, 1923, at 9:45 A. M.

C. W. THORNTON,
Recorder. [287]

United States of America,

Territory of Alaska,

Cape Nome Precinct,—ss.

I, C. W. Thornton, U. S. Commissioner for the

Territory of Alaska and ex-officio Recorder of the

Cape Nome Recording Precinct, in the Second Judi-

cial Division of said Territory, do hereby certify

that I have compared the foregoing vdth a certain

Caveat Notice of Lease and Option from Nome

Dredging Trust to Hammon Consolidated Gold

Fields, a corporation recorded in Book No. 202, at

page 219 of the Records of said Recording Precinct,

and that the same is a true and correct transcript

therefrom and of the whole of said instrument.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed my Official Seal, the 16th

day of September, 1929.

(Seal) (Signed) C. W. THORNTON,
U. S. Commissioner and Ex-officio Recorder.

[288]
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Exhibits ''F," "G," and "H" were likewise

caveat notices of lease and option all dated July 10,

1923, being similar in form, mutatis mutandis, to

Exhibit " E. " Exhibit "F " was executed by Alaska

Dredging Company and Exhibits "G" and "H"
were executed by E. E. Powell. All of said Ex-

hibits ''F," "G," and ^'H" were filed for record

at the request of Hammon Consolidated Gold Fields

September 18, 1929, duly recorded in the office of

on August 22, 1923, and were thereafter and on

the recorder of the Cape Nome Recording Precinct

in the Second Judicial Division of the Territory of

Alaska. It was stipulated by the parties in open

court, that said Exhibits "F," "G," and "H" need

not be set out at length in the record nor in any

bill of exceptions that might thereafter be prepared

for use on appeal.

The WITNESS.— (Resiuning.) I remember

paragraph 23 in Exhibit Six of plaintiff's com-

plaint which reads as follows: "Excepting, how-

ever, from the operations of these original two

claims," etc. This document was drawn up by Mr.

Breeze, the attorney for the Hammon People.

It was prepared at the Touraine Hotel in Boston.

I was present at the time. That paragraph was in

the contract when it was signed at Seattle. Mr.

Hammon caused the paragraph to be put into the

contract. I read the contracts over many times

before they were signed. I also discussed this par-

ticular paragraph with Mr. Hammon more than

once before the contract was signed. The attor-
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ney's name was Thomas H. Breeze. He is the same

Breeze whose signature appears on this contract as

witness. He was employed as counsel by W. P.

Hammon, I mean the Hammon Consolidated Gold

Fields. What made me think he was acting on be-

half of the Hammon Consolidated Gold Fields was

that Mr. Breeze drew this paper up for us [289]

and met with us for the Hammon People in Phila-

delphia and Boston. I didn't pay him. He came

to Seattle when it was signed and witnessed it.

I remember the paragraph where it is said the

trust shall continue for five years. Since the ex-

piration of the five years from the date when this

trust agreement was signed, which would be Au-

gust 22, 1922, the trustees have continued in office.

I remember the payment of the money, about $80,-

000, by the Hammon Consolidated Gold Fields,

which is admitted by the answer.

Mr. ORTON.—Referring to this property which

is described in Schedule "A" of Exhibit One, did

the Nome Dredging Trust convey this property

to the beneficiaries of the trust %

Mr. McWILLIAMS.—Objected to as irrelevant

and immaterial, and not in any way binding or

affecting the defendant in this case.

The COURT.—The objection is overruled. I

want to let it appear in this case that the trust still

has the properties that have not been disbursed, in-

cluding the property in question.
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(To which ruling of the Court the defendant there

and then excepted and the exception was allowed.)

A. No, sir.

Q. Have the trustees of the Nome Dredging

Tnist, that is, yourself, F. S. Powell and G. W.
Dutton ever transferred to the beneficiaries the

claim against the defendant upon which this suit is

founded ?

Mr. McWILLIAMS.—Same objection.

The COURT.—Same ruling.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

A. No, sir.

Q. Has the business of the Nome Dredging Trust

been regularly settled?

Mr. McWILLIAMS.—Same objection.

The COURT.—Same ruling. [290]

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

A. No, sir. I remember the occasion when there

was sent, on or before December 30, 1927, to the

Nome Dredging Trust and to Mr. F. S. Powell and

to Mr. George W. Dutton, trustees, and also to my-

self, a notice signed by the Hammon Consolidated

Gold Fields, by C. A. Hight, President.

(There was then read to the witness the copy of

tlie telegram dated December 31, 1927, to Nome
Dredging Trust, appearing in Paragraph Eleven of

said complaint in case No. 3101 and also appearing

in the same paragraph in the complaint in case

No. 3100.)
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The WITNESS.—(Resuming.) I remember get-

ting that telegram. I was in Seattle at the time I

received it, as were also Mr. F. S. Powell and Mr.

Button. The offices of the Alaska Dredging Com-

pany were in the Crown Building in Seattle. I be-

lieve I was one of the trustees of the Nome Dredg-

ing Trust at that time.

Q. In 1925, now, then, did you ever take posses-

sion of this property or any part of it for the Nome

Dredging Trust?

Mr. McWILLIAMS.—Objected to as calling for

the conclusion of the witness.

The COURT.—I think that this is a fact that may

be shown.

(To which ruling of the Court the defendant then

and there excepted and the exceiDtion was allowed.)

A. No, sir. None of the trustees took possession

of the property. Neither Mr. Powell nor Mr. Dut-

ton has ever been in the territory of Alaska since

that time. I know where the property described in

Schedules "C" and "D" to Exhibit One is.

Q. Did you ever, at any time, since the execution

of this lease, take or hold possession of that prop-

erty, or any part thereof ?

Mr. McWILLIAMS.—Same objection as calling

for the conclusion of the witness.

The COURT.—Objection overruled. [291]

(To which ruling of the Court the defendant there

and then excepted and the exception was allowed.)

Q. Did you Mr. Powell?
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A. No, sir. When I received this notice I did

nothing. The trustees of the Nome Dredging Trust,

and the Alaska Dredging Company and its officers

likewise did nothing.

Q. Did the Alaska Dredging Company take pos-

session of any part of the property described in

Schedule "B" to Exhibit One?

Mr. McWILLIAMS. — Same objection and be-

cause irrelevant and immaterial.

The COURT.—Did you say you were general

manager and in charge?

A. Yes, sir.

The COURT.—He may answer.

(To which ruling of the Court the defendant there

and then excepted and the exception was allowed.)

A. No, sir. We have never taken possession in

any way. I am referring to the Alaska Dredging

Company. At the time that this notice of surrender,

so called was sent, the Hammon Consolidated Gold

Fields had four dredges on this property. Two of

them were worked off, the other two are still on

there. One is on No. 1 Below Wonder. That is

one of the claims of the Alaska Dredging Company.

I

It is an SY2 cu. ft. dredge. The other dredge be-

longing to the Hammon Consolidated Gold Fields

that is still left on the property is at Bourbon
Creek. It is on claim 4 or 5 Below, I do not know

, which.

1 Q. Is that one of the claims described in Schedule

One?
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A. The Anvil Hydraulic & Drainage. In a gen-

eral way I would say that that dredge has a 9 cu.

ft. bucket. Those dredges are there yet. I have

seen them recently. There is other personal prop-

erty of the Hammon Consolidated Gold Fields still

on the ground in the shape of some buildings. I

mean buildings described in this Schedule "A" to

Exhibit One.

I was not up here in 1928, so I don't know person-

ally what [292] happened that summer. Nome

Dredging Trust had a representative that summer

in O. M. Powell. His duties for Nome Dredging

Trust were simply to attend the clean-ups, just to be

present. I don't know whether that authority was

in writing or not. Mr. O. M. Powell would know

that. In the summer of 1928 I was in Seattle. I

remember royalty being paid to the Alaska Dredg-

ing Company at that time. The payments were

made to the Seattle Branch of the Bank of Cali-

fornia as escrow-holder. Originally this escrow

was in the hands of the Bank of California at San

Francisco. Subsequently, by agreement of the par-

ties the papers were transferred to the Bank of

California at Seattle.

Q. I show you a paper and ask if that is the

paper which changed the place of payment to Seat-

tle? A. It is.

It was thereupon offered and received in evidence

and marked Plaintiff's Exhibit "I." It is in words

and figures as follows:
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PLAINTIFF'S EXHIBIT ''I."

Boston, Massachusetts, June 11, 1926.

Bank of California, N. A.,

San Francisco, California.

Dear Sirs:

(1) Pursuant to escrow instructions dated July

20, 1923, there was deposited with you by Alaska

Dredging Company, its deed to Nome Dredging

Trust, marked "F";

(2) Pursuant to escrow instructions dated July

20, 1923, there was deposited with you by E. E.

Powell his deed to Nome Dredging Trust marked

(3) Pursuant to escrow instructions dated July

20, 1923, there was deposited with you by E. E.

Powell his deed to Nome Dredging Trust marked

"H";and
(4) Pursuant to escrow instructions dated July

20, 1923, there were deposited with you by Nome
Dredging Trust its deed to Hammon Consolidated

Gold Fields marked "A," its bill of sale to Hammon
Consolidated Gold Fields marked "B"; a release of

mortgage by E. E. Powell to Nome Dredging Trust

marked "C"; a deed from Nome Dredging Trust to

Hammon Consolidated Gold Fields marked "D"
and a quitclaim deed from Nome Dredging Trust to

Hammon Consolidated Gold Fields marked "G."
By the terms of the last mentioned instructions

(4) you were authorized and requested to deliver to

Hammon Consolidated Gold Fields all of the said

instruments "A" to *'H" inclusive, upon com-



324 Hammon Consolidated Gold Fields

pliance by it with the terms and conditions of the

several escrow instructions whereunder they were

respectively deposited. [293]

You have now delivered to Hammon Consolidated

Gold Fields the instruments marked ''A," ''B" and

"C" and the remaining instruments "D" to ''H"

inclusive are held by you for delivery upon pay-

ment by Hammon Consolidated Gold Fields of the

sums of money hereafter to become payable under

the terms of the said several escrow instructions.

The undersigned parties in interest have agreed

that the said four escrows shall be transferred from

San Francisco to Seattle, and that all payments

which shall hereafter become due under the terms

and conditions of each of said four escrow instruc-

tions shall be payable in Seattle instead of San

Francisco. Accordingly we now request that you

transmit to your Seattle Branch the said instru-

ments "D" to "H" inclusive with the said four es-

crow instructions, and instruct your said branch to

hold said escrows, as if it were therein named as

escrow holder, with the following exceptions: (1)

that payments shall be made to the Bank of Cali-

fornia in Seattle instead of San Francisco ; and (2)

that notice of default (if any shall be made) and de-

mand for payment shall be addressed to Hammon
Consolidated Gold Fields at 55 Congress Street,

Boston, Massachusetts, instead of 433 California

Street, San Francisco, California.

Nothing herein contained shall be construed as

changing, altering or amending in any particular

the rights and obligations of the respective parties,



vs. E. E. Powell. 325

(Testimony of E. E. Powell.)

ill respect to the said several escrows, except as to

place of payment and of notice of default.

Hamnion Consolidated Gold Fields will pay your

charges for holding said escrows.

Respectfully yours,

(Seal) NOME DREDGING TRUST.
By F. S. POWELL,
Trustee and Secretary.

ALASKA DREDGING COMPANY.
By J. E. POWELL,

President.

(Seal) Attest: E. E. POWELL,
Secretary.

E. E. POWELL.
HAMMON CONSOLIDATED GOLD FIELDS.

By C. A. HIGHT,
President.

Attest: F. W. BATCHELDER, (Seal)

Secretary.

The WITNESS.— (Resuming.) I remember the

occasion of the Hammon Consolidated Gold Fields

paying some royalty to the Alaska Dredging Com-

pany by depositing it in the Bank in Seattle in

1928. The document shown me, purporting to be a

letter from the Bank of California, dated July 7,

1928, was received by the Alaska Dredging Com-
pany in the mail at or about the time it is stated.

Tlie advice of credit attached was enclosed with it.

[294]
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The two documents were thereupon offered and

received in evidence, being marked Plaintiff's Ex-

hibit ''J."

The documents were respectively in words and

figures as follows:

PLAINTIFF'S EXHIBIT ''J."

THE BANK OF CALIFORNIA, N. A.,

Seattle, Washington.

July 7, 1928.

Alaska Dredging Company,

Crown Building,

Seattle, Wash.

Attention: Mr. E. E. Powell.

Gentlemen

:

We have to-day credited your account Three

Thousand Four Hundred Five Dollars Eighty-seven

Cents ($3,405.87) representing payment received

from Alfred Sutro for royalty on clean-up June

19th, 1928, from Philadelphia Fraction Claim from

operations of number 3 dredge of Hammon Consoh-

dated Gold Fields, dredging out of Alaska Dredging

Company ground in Cape Nome Mining and Re-

cording District, Territory of Alaska. We have

noted our records accordingly.

Yours very truly,

THE BANK OF CALIFORNIA, N. A.

(Signed) J. C. GLASS,
Assistant Manager.

Rs/GM.
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THE BANK OF CALIFORNIA, N. A.,

Seattle, Washington.

(Advice of Credit.)

July 7, 1928.

.Vlaska Dredging Co.

Payment received from Alfred Sutro to apply on

escrow per our letter of to-day $3,405.87

THE BANK OF CALIFORNIA, N. A.

The WITNESS. — (Resuming.) The letter

shown me dated July 17, 1928, signed by the Bank
of California by R. B. Snowden, assistant cashier,

was also received by the Alaska Dredging Company
by mail at or about the time it is dated.

The document was thereupon offered and received

in evidence being marked Plaintiff's Exhibit "K."
It is in words and figures as follows : [295]

PLAINTIFF'S EXHIBIT "K."

THE BANK OF CALIFORNIA, N. A.,

Seattle, Washington.

July 17, 1928.

Alaska Dredging Co.,

307 Crown Building,

Seattle, Washington.

Gentlemen

:

We to-day credit your account Three Hundred
Eighty-five Dollars Eighty-five Cents representing

escrow payment received from Alfred Sutro on be-

half of Hammon Consolidated Gold Fields being

royalty on final cleanup on June 29th, 1928, from
Philadelphia Fractional Claim from operations of
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No. 3 dredge of Hammon Consolidated Gold Fields,

dredging out of Alaska Dredging Company ground

in Cape Nome Mining and Recording District, Ter-

ritory of Alaska. This leaves a balance due on

principal of Two Hundred Nine Thousand Seven

Hundred Sixty-seven Dollars Forty-nine Cents

(1209,767.49).

Yours very truly,

THE BANK OF CALIFORNIA, N. A.

(Signed) R. B. SNOWDON,
Assistant Manager.

The WITNESS.— (Resuming.) Nothing was en-

closed with the letter when it was received. As I

have stated, I am one of the directors of the Alaska

Dredging Company, and its secretary. On June 5,

1929, J. E. Powell was president of the Alaska

Dredging Company. The document shown me pur-

porting to be an assignment from the Alaska Dredg-

ing Company to myself of the claim sued on in one

of the counts in this action bears the signature J,

E. Powell, and also my signature as secretary.

There are five directors of the Alaska Dredging

Company. There was a meeting of the board prior

to the time that this instrument was executed at

which meeting all of the directors were present.

The meeting was held at 614 Pioneer Building,

Seattle, the day before the document was signed, I

believe. It was authorized by the full board. The

records of the meeting are at Seattle. I do not

know the reason why the instrument bears the seal

of the Nome Dredging Trust. The seals sit in a
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row on top of the shelf. I suppose the girl or my
hrother picked up the wrong one.

'Mv. ORTON.—We offer this in evidence and ask

that it he marked Plaintiff's Exhibit "L."

Mr. McWILLIAMS.—We object to it as being

irrelevant and [296] immaterial, and not prop-

erly authenticated.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant there

and then excepted and the exception was allowed.)

The document marked Exhibit "L" is in words

and figures as follows:

PLAINTIFF'S EXHIBIT "L."

KNOW ALL MEN BY THESE PRESENTS:
That Alaska Dredging Company a corporation of

the State of Washington, in consideration of Ten

Dollars ($10.00) and other valuable considerations

in hand paid by E. E. Powell, the receipt of which

is hereby acknowledged, has assigned and trans-

ferred and does hereby assign and transfer to said

E. E. Powell that certain claim, the property of said

Alaska Dredging Company, against Hammon Con-

solidated Gold Fields, a corporation, for the sum of

$11,101.75, or thereabouts, with interest at eight per

cent, from December 1, 1928, said amount being

due said Alaska Dredging Company for royalty

and/or minimum annual payment for the year 1928

on the mines, mining claims and property of said

Alaska Dredging Company held by said Hammon
Consolidated Gold Fields under written lease.
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Dated Seattle, Washington, June 5, 1929.

ALASKA DREDGING COMPANY.
By J. E. POWELL,

Its President.

(Seal) Attest: E. E. POWELL,
Its Secretary.

State of Washington,

County of King,—ss.

On this 5th day of June, 1929, before me, the un-

dersigned, a Notary Public in and for the State of

Washington, personally appeared J. E. Powell and

E. E. Powell, to me personally known to be the

President and Secretary, respectively, of the Alaska

Dredging Company, a corporation of the state of

Washington, and they then and there acknowledged

to me that said Alaska Dredging Company executed

the foregoing assignment freely and voluntarily, for

the uses and purposes therein mentioned, and they

further acknowledged to me that as President and

Secretary, respectively, of said Alaska Dredging

Company they executed and attested the foregoing

assignment as the free and voluntary act and deed

of said Alaska Dredging Company, and said J. E.

Powell and E. E. Powell, being by me first duly

sworn on oath stated that they were duly authorized

and directed by the Board of Directors of said

Alaska Dredging Company to execute, attest and

acknowledge the foregoing assignment and affix the

corporate seal of said Alaska Dredging Company

thereto, and that the seal affixed thereto is the genu-

ine corporate seal of said Alaska Dredging Com-

pany.
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IN WITNESS WHEREOF I have hereunto set

my hand and affixed my notarial seal the day and

year in this certificate first above written.

[Seal] THOMAS R. LYONS,
Notary Public in and for the State of Washington,

Residing at Seattle.

My commission expires September 22, 1930. [297]

Mr. ORTON.—We now offer the Article of Incor-

poration of the Alaska Dredging Company in evi-

dence, and ask that they be marked Plaintiff's Ex-

hibit ^'M."

The document was thereupon offered and received

in evidence, being marked Plaintiff's Exhibit "M."
It is in words and figures as follows

:

PLAINTIFF'S EXHIBIT "M."

No. 375.

Article No. 11161.

UNITED STATES OF AMERICA.

State of Washington.

Office of the

SECRETARY OF STATE.

I, Sam H. Nichols, Secretary of State of the State

of Washington, do hereby certify that I have care-

fully compared the annexed copy of the

I ARTICLE OF INCORPORATION
of the

ALASKA DREDGING COMPANY
with the original articles of incorporation as filed

and of record in this office on the 10th day of March,
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A. D. 1902, at page 748, book 30, Domestic Corpora-

tions, and. find the same to be a true and perfect

copy thereof.

In Testimony Whereof, I have hereunto set my
hand and affixed the Seal of the State of Washing-

ton.

Done at Olympia, this 20th day of June in the

year of our Lord 1902.

(Seal) (Signed) SAM H. NICHOLS,
Secretary of State.

ARTICLES OF INCORPORATION

of the

ALASKA DREDGING COMPANY.

KNOW ALL MEN BY THESE PRESENTS
That we, E. E. Powell, O. M. Powell and Lyman S.

Ailes, all residents of Seattle, Comity of King, State

of Washington, and of the United States, have

associated ourselves together as a company under

the name of the ALASKA DREDGING CO., for the

purpose of becoming a body corporate under and by

virtue of the laws of the State of Washington and

in accordance with the provisions of the laws of

said State, we do hereby make, constitute and ac-

knowledge in triplicate originals this certificate in

writing of our intentions so to become a body cor-

porate under amd virtue of said laws.

ARTICLE I.

The name of this corporation shall be ALASKA
DREDGING CO.
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ARTICLE II.

The principal place of business and office of this

corporation shall be in the City of Seattle, County

of Khig, State of Washington.

ARTICLE III.

The amount of cax^ital stock of this corporation

shall be the sum of Two Hundred Thousand ($200,-

000) Dollars, to be divided into Two Hundred Thou-

sand (200,000) Shares of One (fl.OO) for each share

and said stock shall be non-assessable and fully

paid. [298]

ARTICLE IV.

The object for which the company is formed and

incorporated is to become a body corporate and

such to carry on a general mining, milling, dredg-

ing and exploration business, also a general business

of carrying and transporting passengers, freight

and articles of value whether by land or water, by

any and all means or forms of conveyance, and to

carry on a general business of buying, selling and

dealing in merchandise, gold, silver and any and all

forms of personal property, to buy sell, hold, use, im-

prove, operate, hypothecate, mortgage and other-

wise deal in and dispose of lands and real and min-

ing property, to carry on a general warehouse busi-

ness, to build, charter, buy, operate, hypothecate,

lease, dispose of steam vessels, sailing vessels and

water craft of every kind and character, to issue

bonds, to borrow money, to loan money, and to give

in, receive evidences of indebtedness therefor with

security for the pa>^nent of the same and generally
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to do any and all acts and things necessary or

proper in the carrying out of the purposes and ob-

jects of this corporation.

ARTICLE V.

The time of the existence of this corporation shall

be and is fifty years.

ARTICLE VI.

The affairs and management of this corporation

is to be under the control of a Board of Five Trus-

tees, who are to become stockholders in said Com-

pany and J. E. Powell, N. Nelson, E. E. Powell, W.
P. Swalwell and Lyman S. Ailes are hereby selected

to act as such Trustees and to manage the affairs

and concerns of this corporation for a period begin-

ning with the filing of the Articles of Incorporation

and ending with the Third Monday in May, 1902.

In Testimony Whereof we have hereunto set our

hands and seals in triplicate originals this 8 day of

March.

LYMAN S. AILES. (Seal)

E. E. POWELL. (Seal)

O. M. POWELL. (Seal)

In presence of:

J. C. GREEN.
A. V. WILLOUGHBY.

State of Washington,

County of King,—ss.

THIS IS TO CERTIFY that on 8th day of

March, 1902, before me, the undersigned, a Notary

4
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Public, in and for the state of Washington, resid-

ing at Seattle, in said State, personally came

E. E. POWELL.
O. M. POWELL.
LYMAN S. AILES.

to me personally knotu to be persons who executed

the foregoing Articles of Incorporation and ac-

knowledge to me that they executed the same freely

and voluntarily for the uses and purposes therein

mentioned.

IN TESTIMONY WHEREOF I have hereunto

set my hand an Notarial Seal the day and year first

above written.

(Notarial Seal) JOHN WALLACE,
Notary Public in and for the State of Washington,

Residing at Seattle.

Ten cent I. R. Stamp.

[Endorsed] : Filed for record in the office of the

Secretary of State March 10, 1902, and recorded in

book 30, page 748, Domestic Corporations.

SAM H. NICHOLS,
Secretary of State. [299]

Cross-examination.

The officei's of the Alaska Dredging Company at

the present time are George W. Dutton, Williain T.

Perkins, J. E. Powell, F. S. Powell, and myself.

Mr. Dutton and Mr. F. S. Powell are the same per-

sons who are the trustees of the Nome Dredging

Trust. Mr. F. S. Powell has always been a direc-
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tor, and George W. Dutton, I think, for the major

part of the time since its organization.

Eeferring to the two dredges which I said have

not been taken off the real property involved in

these pending actions, I do not know when they

were last operated prior to the execution of the

agreement in controversy on July 10, 1923. My
best recollection on the subject is that No. 3, the one

on Wonder Creek, was operated the last time in

1921. I do not know if anything has been done

since that time. The other one was last operated

about two years earlier, about 1918 or 1919. At the

time of the execution of the main agreement. Ex-

hibit One, on July 10, 1923, these two dredges were,

I think, in the same place as they are now located.

So far as I know they have never been operated

since the execution of the main agreement on July

10, 1923. I have never seen them in operation, nor

heard of them being in operation. My brother, who

represented the Nome Dredging Trust, at no time

told me that they were in operation, or that they at

any time had been operated, and from no source did

I get any information of the operation of either of

them.

The COURT.—Do I understand these dredges

are among the personal property sold?

A. Yes, sir.

The WITNESS.—(Resuming.) The buildings to

which I referred are the old power plant and some

outbuildings there and some supplies for the boats.

Those outbuildings to which I refer are just storage
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])iiildiiigs, shops, old shop buildings. I do not know

whether or not those buildings were ever used since

the agreement of July 10, 1923. So far as my
knowledge goes, I don't know of their ever having

been used.

My brother has been the representative of the

Nome Dredging [300] Trust in and around Nome
every year since July 10, 1923, that is, as the repre-

sentative for looking at the clean-ups. He had no

powers except to be present at the clean-ups.

Referring to Plaintiff's Exliibit "J," and the

statement therein that "We have to-day credited

your account $3,405.87, representing payment re-

ceived from Alfred Sutro for royalty on clean-up,

June 19, 1928, from "Philadelphia Fraction" claim

from operations of No. 3 Dredge of Hammon Con-

solidated Gold Fields, dredging out of Alaska

Dredging Ground," I made no inquiry as to what

the bank meant by the statement that the payment

was as a result of operations by number 3 dredge in

dredging out of that ground. It stated the fact that

there was a certain amount due us ,and we took it.

licferring to the letter of July 17, in which it is

stated that the payment received from Mr. Alfred

Sutro on account of the Hammon Consolidated Gold

Fields, is royalty on final clean-up of June 29, 1928,

I made no inquiry as to what Mr. Sutro was refer-

ring to when he stated that the payment was on

final clean-up, nor did T make any inquiry as to

what he referred to in that letter when he said that

No. 3 Dredge was at the time dredging out.
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I am familiar with the agreement, Exhibit One,

and had an important part in the drafting of that

agreement. I know that it is provided that up to

a certain date, under certain circumstances the

Hammon Consolidated Gold Fields is to have an

easement for the removal of its dredges from the

properties involved in this litigation. I do not re-

member that it occurred to me that that was the

right that was referred to in Mr. Sutro's letter

when it was stated that No. 3 Dredge was dredging

out of the Alaska Dredging Company ground. I

took it that it was outside of our property, and it

had been many times. The dredge went off many

times.

Q. You knew, did you not, that it referred to the

final clean-up at that time?

A. Yes, I would take it that that was the final

dredge-off.

Q. And that they were through with that prop-

erty, and did not intend to make further use of it

in their mining operations *?

A. I did not know what they intended to do.

[301]

Q. Did you take the matter up with Mr. Sutro to

ascertain what he had in mind when he said that the

payment was made on that condition?

A. I did not.

I have read the answer of the defendant in ease

No. 3101 brought by the trustees of the Nome

Dredging Trust. I recall the letter dated Septem-

ber 4, 1928, addressed to the Alaska Dredging Cora-
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pany and signed by the Bank of California. I re-

ceived it on or about that date. I haven't the letter

referred to therein as having been received by the

Bank of California from Mr. Alfred Sutro. The

instrument shown me, as far as I can remember, is

a copy of the letter from Mr. Sutro which was sent

to the Alaska Dredging Company by the Bank of

California.

Q. You will have observed in that letter from Mr.

Sutro, which is pleaded by defendant in its answer,

that Mr. Sutro, the writer, again refers therein to

the payment of the sum of $5,106.53, which he says

he is transmitting to the Bank of California "for

deposit to the credit of the Alaska Dredging Com-

pany, being royalty upon final clean-up on August

17, 1928, from Yellow Jacket claim from operations

of No. 1 Dredge of Hammon Consolidated Gold

Fields dredging out of Alaska Dredging Company
ground." When you received that letter from Mr.

Sutro, did you take the matter up with him at that

time? A. I did not.

Q. When you observed from the copy of that let-

ter by Mr. Sutro that he stated therein that the pay-

ment which he had sent to the Bank of California

was royalty upon final clean-up on August 17, 1928,

from Yellow Jacket from operations of No. 1

Dredge of Hammon Consolidated Gold Fields, did

you make any objections to Mr. Sutro for having

described that payment in that manner?

A. No, sir. Neither did Alaska Dredging Com-

pany or Nome Dredging Trust make any objection.



340 Hammon Consolidated Gold Fields

(Testimony of E. E. Powell.)

I did not take the matter up with the defendant nor

with any representative of the defendant.

It was thereupon stipulated that the copy of the

letter referred to and which appears in evidence in

paragraph three of defendant's first answer and de-

fense, might be deemed to have been read in evi-

dence. [302]

Mr. McWILLIAMS.—May we also have in evi-

dence as Defendant's Exhibit 1 the letter from the

Bank of California, Seattle Branch, to the Alaska

Dredging Company, dated September 4, 1928.

Mr. ORTON.—No objection.

It is in words and figures as follows:

DEFENDANT'S EXHIBIT No. 1.

THE BANK OF CALIFORNIA, N. A.,

Seattle, Washington.

Sept. 4, 1928.

Alaska Dredging Co.,

307 Crown Bldg.,

Seattle, Wash.

Gentlemen

:

We have to-day credited your checking account

$5,106.53 representing payment received from the

Hammon Consolidated Gold Fields to apply on your

escrow. This leaves a balance due of $204,660.96.

We enclose our advice of credit to cover, together

1
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with copy of letter received from Mr. Alfred Sutro,

which is self-explanatory.

Yours very truly,

THE BANK OF CALIFORNIA, N. A.,

J. C. GLASS,
Assistant Manager.

The two dredges which you refer to as being on

the property at this time are dredges that were in-

cluded in the personal property that defendant pur-

chased from the Nome Dredging Trust under the

contract of July 23, 1923, are they not?

A. Yes, sir. This is also true with reference to

the buildings I spoke of.

Redirect Examination.

As I stated before, defendant dredged olf the

claim many times every day.

Q. You state that j^ou did not make any rejoinder

when you read about defendant working off the

claim. You were in litigation with the Hammon
Consolidated Gold Fields at the time, and you

claimed it was not terminated, did you not?

A. Yes, sir.

Q. And you were claiming it was not terminated.

[303]

A. Yes, sir.

Recross-examination.

Q. Did you make that statement that the Ham-
mon Consolidated Gold Fields dredged on and off

the property from your personal knowledge?
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A. No, sir, I would get it from the fact that they

dredged on two claims, so that it was possible, and

probably occurred. I know that it sometimes does

occur.

Q. But you say that it is not based upon your

personal observation? A. No, not that.

Mr. McWILLIAMS.—I move to strike that por-

tion of the testimony of the witness as hearsay and

as purely conjectural.

The COURT.—It may be stricken out.

Mr. McWILLIAMS.—That is all.

TESTIMONY OF O. M. POWELL, FOR PLAIN-
TIFF.

0. M. POWELL, called as witness on behalf of

plaintiff, and being first duly sworn, testified as fol-

lows:

My name is O. M. Powell and I am a brother of

E. E. Powell. I reside at Nome at present. I was

here in 1927 from June 15 until the close of naviga-

tion. I was also here in 1928 from the arrival of

the first boat, about the 20th of June until the close

of navigation, about the first of November. I was

not here in December, 1927. I returned in June,

1928, and during the year 1928 while in Nome I rep-

resented E. E. Powell for the purpose of attending

clean-ups. I had written authority, but as the last

year has gone by I have just discarded it. I did not

think it was necessary to keep. Copies of this no-

tice were given to the defendant. My representa-
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tion of E. E. Powell was in connection with the

working of his property b}^ the Hammon Consoli-

date Gold Fields.

I am familiar with this contract for dredging the

ground described in the exhibits to plaintiff's com-

plaint. I am also familiar with the mining claims

described in Schedules "A," "B," "C," and "D"
to [30-1] the contract with the Nome Dredging

Trust. I either attended all the clean-ups of the

Hammon Consolidated Gold Fields, or, when I did

not attend, I hired a man in my place.

Q. After you returned to Nome in 1928, state

whether or not you at any time took possession of

any of this property, or had possession of any of

the mining claims described in this contract Ex-

hibit One on behalf of your principal.

Mr. McWILLIAMS.—Objected to as irrelevant

and immaterial and calling for the conclusion of the

witness.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

A. I have not.

"When I came back in 1928 there were four

dredges on this property, two of them remained

there and two of them dug off. The two that re-

mained there are still on the property, one on Bour-

bon Creek, the other on Flat Creek or the lower end

of Wonder Creek.
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Cross-examination.

I haven't that ^vritten authority appointing me

as agent to represent E. E. Powell. It was just a

letter. The defendant has a copy of it. It was

only from year to year, so I just discarded the letter.

Mr. ORTOX.—I asked you if you ever took pos-

session of this property in 1928. Did you ever take

possession since then?

Mr. McWILLIA^IS.—Objected to as irrelevant

and immaterial and calling for the conclusion of the

witness.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

A. I have not.

Cross-examination (Resinned)

.

I had written authority to represent E. E. Powell

personally [305] in the form, I believe, of a letter

signed by him. I also had letters authorizing me to

represent the Xome Dredging Trust and the Alaska

Dredging Company.

Q. E. E. Powell was the individual who gave you

authority for the Xome Dredging Trust and for the

Alaska Dredging Company and for himself ?

A. He was manager for the company so he had

that authority. In other words, all of my letters

were from E. E. Powell. They were signed as

trustee and manager also, I beHeve; I don't just re-

member.
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The COURT.—Have you seen copies of those let-

ters?

Mr. McWILLIAMS.—I have never seen them.

Q. You represented the Nome Dredging Trust as

its agent in Nome during the mining season of

1927?

A. Yes, sir. I also attended the clean-ups or

hired somebody to represent me in attending such

clean-ups as were made by the defendant on the

ground in controversy. I had authority to repre-

sent E. E. Powell for whatever mining property

was involved in this lease. I know that some of the

property leased belongs to E. E. Powell personally.

For instance, the old hydraulic and drainage prop-

erty. I do not believe there w^as any clean-up made

on E. E. Powell's ground in 1927. If there was, I

was here as his representative. Several clean-ups

were made on the Alaska Dredging Company
ground in that season, and I either attended them

or hired somebody to attend for that company. The

person I hired was Dick Lisson.

I recall that under the contract, Exhibit One, it is

provided that the royalty may upon the request of

the Alaska Dredging Company be paid in kind or

in gold-dust, as taken out. The request was never

made by me that payment be made in kind. If

such a request was ever made by the Alaska Dredg-

ing Company I do not know anything about it. If

it had been paid in kind, that is, in gold-dust, I had

authority to receive it on behalf of the Alaska

Dredging Company. [306]
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In 1927, as I have stated, I represented the

Alaska Dredging Company, and when I did not at-

tend clean-ups personally I hired Dick Lisson, but

paid him myself. Several clean-ups were made by

the defendant on the Alaska Dredging Company

ground during the mining season of 1928. I am my-

self personally interested in the Alaska Dredging

Company.

The two dredges that I testified dug off from the

properties described in Exhibits One to plaintiff's

complaint during the season of 1928 were on the

Yellow Jacket and Philadelphia Fraction claims.

I believe the Hammon Consolidated Gold Fields had

the ground adjoining those two claims. I don't

know who it belongs to. They dug off of the Phila-

delphia Fraction on to ground that I understood

was the defendant's ground. The also dredged off

the Yellow Jacket in the fall, about October of 1928

before the close of navigation. I attended the

clean-ups made upon those two dredges that were

digging off of the Philadelphia Fraction and the

Yellow Jacket claims, except the last one, which

Dick Lisson attended, representing me on behalf of

the Alaska Dredging Company. I knew at the time

that they were digging off.

Referring to the two dredges that I said were not

taken off in 1928 or since then, one of them is on

Flat Creek, or the lower end of Wonder Creek,

That was one of the dredges owned formerly by the

Nome Dredging Trust. That dredge was last oper-

ated in 1924 or 1925, I believe, somewhere around
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that time. I don't remember the last year. I don't

believe the Hanmaon Consolidated Gold Fields ever

operated that dredge. If they did, it was under

somebody else's name. I don't remember the exact

year when it was last operated. I think the Nome
Mining Company last operated the dredge. It was

one of the predecessors of the Nome Dredging

Trust. The other dredge that I spoke of is on

Bourbon Creek, No. 5, I think. That has not been

operated since way back. It has been sitting there

in the same place. I don't believe it was ever op-

erated by the defendant in this case.

I was agent for the Alaska Dredging Company
commencing in 1925, and up to and including 1929.

I don't remember the year when I was appointed

agent for the Nome Dredging Trust. I was their

agent in 1927, 1928 and 1929. [307]

Redirect Examination.

I was their agent just to represent them at clean-

ups.

Mr. Orton thereupon offered in evidence a list of

clean-ups which was admitted by the defendant to

be correct. It was admitted and marked Plaintiff's

Exhibit "N." It is in words and figures as fol-

lows :
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PLAINTIFF'S EXHIBIT '^N."

SUMMARY OF EARNED ROYALTY SETTLE-

MENTS AND PAYMENTS FROM GOLD
RECOVERED BY DREDGING.

SEASON 1927.

1927 ALASKA DREDGING COMPANY—

Schedule ''B."

Clean-up Royalty

Date CLAIMS Paid

8/29/27 Yellow Jacket $ 28.49

9/13/27 Yellow Jacket 1,259.41

10/ 3/27 Yellow Jacket & Philadelphia

Fraction 3,273.63

10/23/27 Yellow Jacket 4,405.69

11/ 8/27 Yellow Jacket 2,988.76

11/23/27 Yellow Jacket 3,891.11

9/ 1/27 Discovery Wonder 57.20

9/16/27 Discovery Wonder & Philadel-

phia Fraction 1,386.48

10/ 1/27 do do 3,299.20

10/17/27 do do 6,340.99

11/ 1/27 Philadelphia Fraction 4,693.42

Total Alaska Dredging Corn-

pany, 31,624.38

1927 NOME DREDGING TRUST, SCHEDULE

"A."

6/16/27 No. 1 Above Wonder $1,959.33
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6/29/27 do 4,244.08

7/15/27 do 7,651.32

7/29/27 do 4,126.67

July Average Cleanup #4 1,375.55

8/15/27 No., 1 Above Wonder 4,749.68

9/ 1/27 do 5,928.51

9/16/27 do 3,500.43

10/ 1/27 do 1,-446.66

10/17/27 do 107.97

Total Nome Dredging Trust, 35,090.20

E. E. POWELL—ANVIL HYDRAU-
LIC—SCHEDULE ^'C"

6/16/27 13/24 Interest No. 2 below Sat-

urday 523.39

Grand Total $67,237.97

TESTIMONY OF E. E. POWELL, FOR PLAIN-
TIFF (RECALLED).

Exhibit One of Plaintiff's complaint and the

three leases sul)sidiary to it, and covering the prop-

erties described in Schedules [308] "B," ^'C,"

and "D," were prepared in Boston in the Touraine

Hotel. The three subsidiary contracts are the ones

referred to as Exhibits 2, 6, and 9 in action No. 3100

brought by me.

When I referred to Mr. Hammon being present

I meant Mr. W. P. Hammon, who was then presi-

dent of the Hammon Consolidated Gold Fields.
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I read these contracts over together with Mr.

Hammon before they were signed.

Q. Mr. Powell, referring to the properties in Ex-

hibit One of plaintiff's complaint, and Schedules

^'A," ''B," "C," and "D" thereto, have any of

these properties or any interest therein been divided

between the beneficiaries of the Nome Dredging

Trust or transferred to them at any time?

Mr. McWILLIAMS.—I object to that question

as irrelevant and immaterial.

The COURT.—For the purpose of showing liqui-

dation %

Mr. ORTON.—Yes, sir.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

A. No, sir.

Neither I, as trustee of the Nome Dredging Trust

nor any other trustee has taken possession of the

property described in Exhibit One and in Sched-

ules "A," "B," "C," and "D," thereto, or any

part of them.

Mr. Orton thereupon asked and was granted per-

mission to amend his complaint upon its face in

Action No. 3100 and also in Action No. 3101.

Plaintiff thereupon rested.

Defendant thereupon moved for a nonsuit on

each of the following grounds severally, and on all

of them collectively:

(1) That the plaintiff has not proved facts suffi-

cient to sustain a judgment in his favor.
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(2) That the instrument sued upon is an option

and not a lease, as alleged by plaintiff, and that

said option was terminated by defendant on or

about December 30, 1927.

(3) That Nome Dredging Trust terminated five

years from the date of its formation and organi-

zation, to wit, on or about July 29, 1927, and that

if the contract sued upon by plaintiff ever was a

contract or a [309] lease, then that said contract

or lease terminated with the termination of said

alleged trust on or about said last mentioned date.

(4) That Nome Dredging Trust has not and

never has had any legal status, power, or capacity

to make the contract sued upon by plaintiff herein,

and that the alleged trustees of the alleged Nome
Dredging Trust never had any power, authority, or

capacity to make the said alleged contract on be-

half of said alleged Nome Dredging Trust.

(5) That the contract sued upon by plaintiff

is void under the laws of the territory of Alaska by

reason of the failure of said Nome Dredging Trust

at any time to file any of the papers, or to do any

of the things required by the laws of the territory

of Alaska of every corporation or joint-stock com-

pany doing or engaging in business in said terri-

tory, notwithstanding the fact that it appears that

under the evidence the Nome Dredging Trust has

been engaged in business in Alaska for at least

three years past.

(6) That by reason of the failure of said Nome
Dredging Trust to comply with the laws of the ter-

ritory of Alaska in regard to filing pai^ers required
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to be filed by the laws of the territory of Alaska,

said alleged contract sued upon by plaintiff was

at all times voidable, and that it appears from

plaintiff's complaint defendant has elected to avoid,

and has avoided the same.

(7) That there is no allegation in the complaint

that said Nome Dredging Trust has paid its annual

corporation tax last due to the territory of Alaska,

nor is there any evidence of such payment, and

plaintiff was, therefore, not entitled to commence

and cannot maintain this action.

(8) That the plaintiff, having agreed and con-

sented to the acceptance of payments made by de-

fendant during 1928, upon the condition that said

contract had been terminated and that said pay-

ments were for royalties on gold produced by de-

fendant while dredging off after the termination of

said contract, and that said payments were on final

clean-ups from operations after such termination,

has agreed to the conditions on which said pay-

ments were made, namely, that said contract had

been terminated and that said payments were on

final clean-ups made after the termination thereof.

(9) That plaintiff has neither alleged nor

proved that Alaska [310] Dredging Company

has qualified to do business in the territory of

Alaska and has paid its annual corporation tax last

due, notwithstanding the fact that it appears under

the evidence that Alaska Dredging Company has

being doing business in Alaska at least since the

year 1925 to and including the year 1929.
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In making this motion defendant reserved the

right to introduce evidence in its defense and also

to have such evidence considered and passed upon

by the Court in the event the motion was denied.

Plaintiff thereupon confessed the motion for a

nonsuit as to the claim of the Alaska Dredging

Company pleaded in plaintiff's third cause of ac-

tion, and the Court thereupon granted the motion

for a nonsuit as to said third cause of action. The

Court then denied defendant's motion for a nonsuit

as to plaintiff's first and second causes of action,

to each of which rulings defendant excepted and

exceptions were allowed.

TESTIMONY OF E. E. POWELL, FOR DE-
FENDANT.

E. E. POWELL, recalled by the defendant, tes-

tified as follows:

I am the same E. E. Powell who has been on

the stand testifying on behalf of the plaintiff.

Q. I show you what purports to be a carbon

copy of a letter written by the Bank of California,

Seattle Branch, to Mr. Alfred Sutro, carrying the

notation at the end: "Carbon copy to Alaska

Dredging Company," and ask you if you remem-

ber the Alaska Dredging Company's receiving such

a copy?

I

A. I don't remember. I don't say that we didn't.

Apparently it must have come through, but I don't

remember it.
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Mr. ORTON.—We have no objection to thai

letter.

Q. You will notice that it states therein as fol-

lows: "We acknowledge your letter of October 17,

enclosing statement of Hammon Consolidated Gold

Fields dated August 21st, 1928, showing royalty

upon final clean-up on August 17, 1928, from Yel-

low Jacket claim. We have forwarded a copy of

this statement to Alaska Dredging Company for

their records." Will you state whether or not

you personally or the Alaska [311] Dredging

Company ever took up either with the Bank of

California or with Mr. Sutro the matter referred

to in that letter, namely, that the statement enclosed

recited that the royalty paid was upon final clean-up

from the Yellow Jacket claim"? A. I have not.

Q. That matter was never taken up"?

A. No, sir.

Q. Was the matter of this being the final clean-up

ever taken up or discussed by the trustees of the

Nome Dredging Trust "? A. It was not.

(The letter referred to was thereupon offered and

received in evidence and marked Defendant's Ex-

hibit Two. It is in words and figures, as follows:)
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DEFENDANT'S EXHIBIT No. 2.

THE BANK OF CALIFORNIA.

National Association,

Seattle, Washington.

October 22, 1928.

Dear Sirs:

We acknowledge your letter of October 17th, en-

closing statement of Hanunon Consolidated Gold

Fields dated Aug. 21, 1928, showing royalty upon

final clean-up on Aug. 17, 1928, from Yellow Jacket

claim.

We have forwarded a copy of this statement to

the Alaska Dredging for their record.

Very truly yours,

THE BANK OF CALIFORNIA, N. A.

(Signed) J. C. GLASS,
Assistant Manager.

CC.—Alaska Dredging Co.

TESTIMONY OF J. D. HARLAN, FOR DE-
FENDANT,

Mr. J. D. HARLAN was called as witness on be-

half of defendant, and being duly sworn, testified as

follows

:

I am the manager of the Hammon Consolidated

Gold Fields, at present, and have held that position

since the summer of 1926. As such manager, all

of the mining operations in the Nome District come
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within my jurisdiction. That has been the case

since I have been in charge as manager. [312]

I have been engaged in the business of a mining

engineer since 1906. I am a graduate engineer,

having graduated from the Missouri School of

Mines in 1910. Prior to the time I graduated from

that school I had had practical experience in min-

ing engineering intermittently from June, 1906.

Since 1910 I have been exclusively engaged in the

mining business and in mining engineering. Since

I have been acting as manager in Nome of the

Hammon Consolidated Gold Fields, that company

has been principally engaged in placer mining. We
also have as auxiliary to that business, a steam

heating plant, and the water plant. Those, how-

ever, are very minor parts of the company's busi-

ness. If it were not for the placer mining, we

would not be operating these auxiliaries.

I am familiar with the complaint in the two cases

on trial and with the property that is described

therein. I am also familiar with the respective

locations of the respective mining claims referred

to therein, having become familiar with them dur-

ing my incumbency as manager. I know where the

Hammon Consolidated Gold Fields was carrying

on the business of dredging with respect to the

properties in controversy during the year 1927.

During that year it was dredging on the Yellow

Jacket claim on Schedule "B," No. 1 Above Won-

der, the Philadelphia Fraction, and probably a
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small portion of Discovery Saturday towards the

end of the season.

Referring to the classification of the properties

with respect to their ownership by E. E. Powell,

Nome Dredging Trust, and the Alaska Dredging

Company respectively, I can state which ones were

being operated by the Hammon Consolidated Gold

Fields during the year 1927. There was the Yellow

Jacket Claim in Schedule "B," the property of the

Alaska Dredging Company. I think probably the

No. 1 Dredge dug a small portion on the Phila-

delphia Fraction. I am not just sure. As to the

No. 3 Dredge I am sure. [313]

Plaintiff's Exhibit "N" which is presented to

me, was prepared under my direction. It refreshes

my recollection on the subject upon which I am
asked to testify.

My former statement is correct for Dredge No.

1. Dredge No. 3 worked on No. 2 Below Saturday.

Saturday is the name of a Gulch or Creek. Under

Schedule "C" it worked No. 1 Above Wonder.

Under Schedule "A" it worked Discovery Wonder.

It worked Philadeljihia Fraction under Schedule

"B." None of the properties involved in this liti-

gation, other than the property of the Alaska

Dredging Company was in any manner worked or

mined or dredged by my company during the year

1928. The company started dredging on the prop-

erty of the Alaska Dredging Company described

in Schedule "B" early in June, 1928, and was off

the ground, the Philadelphia Fraction, before June
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30, Dredge No. 1 started early in August and had

completed dredging a portion of the Yellow Jacket

Claim by the middle of August, and I think was

off the ground completely, digging into adjacent

ground by the end of the month of August. It

might have been a few days one way or the other.

It would take about that long to dig off from it.

We never resumed mining operations or dredging

on either the Philadelphia Fraction or the Yellow

Jacket claim at any time thereafter.

In dredging off the Philedelphia Fraction and the

Yellow Jacket Claims, we removed our dredges

from those properties by the most direct and prac-

ticable route to the point of intended future use.

On December 30, 1927, Dredge No. 3 was on the

Philadelphia Fraction. Dredge No. 1 may have

been on the line, partly on the Yellow Jacket and

partly on an adjacent claim. The point of in-

tended future use to which I referred was for

Dredge No. 3, the Gold Bug and ground farther

west. For Dredge No. 1 it was the Sunday Star,

Graham's Discovery, and other ground to the west.

With reference to the Yellow Jacket and the Phila-

delphia Fraction, the claims to which I have just

referred are due west and adjacent. The dredges

were never afterwards taken on any of the proper-

ties in controversy. [314]

I was in court yesterday and heard the testimony

of Mr. E. E. Powell. I am familiar with the par-

ticular dredges which were acquired by the Ham-

mon Consolidated Gold Fields under the main
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agreement in controversy. Those two dredges were

never used by the Hamnion Consolidated Gold

Fields. Parts only were removed and used in auxil-

iary operations. The dredges, as such, were never

used. Only those parts that were considered of

sufficient value were ever removed from the real

propert}^ involved. Neither of those two dredges

acquired under the main agreement in controversy

was ever removed from the property in controversy.

As I have heretofore stated, we had ceased min-

ing operations on the lands in controversy, other

than the lands of the Alaska Dredging Company by

the year 1927, and we dredged off the land of the

Alaska Dredging Company in the year 1928. When
we ceased work on the lands in controversy in 1927

and 1928 respectively we had no intention at any

time thereafter of using either of those dredges,

and we did not thereafter at any time use them.

Even had the parts which I had removed from the

two dredges not been removed, it would not have

been practicable to have used the dredges. My
reason for not removing either of the dredges from

tlie property in controversy was that we considered

them impracticable and uneconomical to operate,

and we abandoned them on the ground.

Thereupon defendant rested with permission to

reopen its case thereafter if it deemed it necessary.
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TESTIMONY OF E. E. POWELL, FOR PLAIN-
TIFF (RECALLED IN REBUTTAL).

Mr. E. E. POWELL was thereupon recalled by

plaintiff in rebuttal and testified as follows:

I remember the occasion, on or about July 23,

1929, when the defendant paid me the sum of $36,-

729.02 plus interest from September 19, 1928, at

eight per cent per annum. That was in considera-

tion of a judgment for unpaid minimum due for

the year 1927. I did not accept this money in pay-

ment of any other liability than this judgment, that

is, in payment of any other debt than this judgment

from the defendant. [315]

Mr. ORTON.—If the Court please, we ofPer the

complaint, demurrer, order overruling the demur-

rer, judgment, and mandate in the action No. 3075

in evidence in the pending action, No. 3100. This

offer is in support of the allegations commencing on

page 9 of the plaintiff 's reply in action No. 3100 and

with reference to the two causes of action of E. E.

Powell.

Mr. McWILLIAMS.—Objected to as irrelevant

and immaterial.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

The complaint received in evidence was thereupon

marked Plaintiff's Exhibit "O." The demurrer

was marked Plaintiff's Exhibit "P," the order

overruling the demurrer was marked Plaintiff's
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Exhibit "Q," and the judgment was marked Plain-

tiff's Exhibit "R."

Tlic plaintiff next offered in evidence the mandate

of the Court of Appeals in the said action 3075 filed

in the trial court October 26, 1929. It was received

in evidence and marked Plaintiff's Exhibit "S."

The said action numbered 3075 is numbered 5632

on the files of the Circuit Court of Appeals.

It was thereupon stipulated between the parties

hereto that the said Exhibits "O," ''P," "Q,"

*'R," and "S" need not be set out in the records,

but that they might be deemed incorporated in the

record, and in any bill of exceptions used on any

appeal from the judgment rendered in the case on

trial, and they are hereby so incorporated by ref-

erence.

TESTIMONY OF J. D. HARLAN, FOR DE-
FENDANT (RECALLED).

J. D. HARLAN, being recalled as a witness for

the defendant, testified as follows:

Referring to the old power plant acquired from

the Nome Dredging Trust, and testified to by Mr.

Powell, that power plant was never operated by

us. It was likewise abandoned. [316]

Cross-examination.

We took the machinery out of it, however.

Mr. McWILLIAMS.—Defendants rests.

Mr. ORTON.—Plaintiff rests.
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The defendant thereupon requested the Court to

declare the law to be that under the pleadings and

evidence, the plaintiff, E. E. Powell, was not en-

titled to recover against the defendant, Hammon
Consolidated Gold Fields, and to declare that the

decision and judgment of the Court was in favor

of the defendant, which motion and request the

Court denied, to which ruling the defendant duly

excepted and the exception was allowed.

The defendant thereupon requested the Court to

make special findings of fact and conclusions of

law on behalf of the defendant, and submitted such

findings and conclusions to the Court in writing,

and moved the Court to make such findings and

conclusions as a whole and also to make each of

the findings and conclusions as requested.

The findings of fact and conclusions of law so

requested by the defendant were in words and fig-

ures as follows: [317]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

The above-entitled action having duly came on

for trial before the above-entitled court sitting with-

out a jury, a jury having been duly waived in writ-

ing by the parties, the plaintiff being represented

by his attorney, Ira D. Orton, Esq., and the defend-

ants being represented by their attorneys O. T).

Cochran, Pillsbury, Madison & Sutro, and Robert
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L. McWilliams, and evidence both oral and docu-

mentary having been introduced and the cause hav-

ing been sul)initted and the Court being duly ad-

vised in the premises does find as follows:

I.

That the allegations of Paragraphs I, VIII and

XIV of plaintiff's first cause of action are true.

II.

That the allegations of Paragraph II of said first

cause of action are not true.

III.

That it is true as alleged in Paragraph III of

plaintiff's first cause of action that on or about

July 23, 1923, the above-named defendant executed

a written instrument of which Exhibit One attached

to [318] plaintiff's complaint is a copy; but it

is not true that said instrument is or ever was a

contract, either between defendant and Nome
Dredging Trust or otherwise or at all; that it is

not true that on July 23, 1923, defendant entered

into said alleged contract or any contract with Nome
Dredging Trust.

IV.

That the allegations of Paragraph IV of said

first cause of action are true.

V.

That it is true as alleged in Paragraph V of

plaintiff's first cause of action that a written in-

strument, of which Exhibit Two attached to said
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complaint is a copy, was executed on or about July

23, 1923; but it is not true that said instrument is

or ever was a contract either between plaintiff and

Nome Dredging Trust or otherwise or at all; it is

not true that on or about July 23, 1923, or at any

other time, the Nome Dredging Trust and plaintiff

entered into said alleged contract.

VI.

The Court further finds that it is not true, as al-

leged in Paragraph VI, that on or about July 23,

1923, or at any other time or at all, Nome Dredging

Trust obtained the lease of the real property de-

scribed in Schedules "B" and "D" to said Exhibit

One, either from Alaska Dredging Company or

plaintiff, or anyone else. The Court further finds

that it is not true that any instrument in the form

described by the instrument of which Exhibit One

is a copy is or could be a lease. The Court further

finds that the fomi of instrument contained in said

instrument of which Exhibit One is a copy and

covering the properties described in said Schedules

"B" and "D" is an option, and that each of the

alleged leases from Alaska Dredging Company and

plaintiff respectively, referred to in Paragraph VI

was at all times mentioned in said complaint and is

now an option.

It is true that on or about July 23, 1923, a written

instrument [319] in the fomi prescribed by the

instrument of which Exhibit One is a copy and

covering the mining properties described in Sched-

ule '*B" of said Exhibit One was executed by
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Alaska Dredging Company and a like instrument

covering the mining properties described in Sched-

ule ''D" of said Exhibit One was executed by plain-

tiff.

The Court further finds that said instruments

were not executed by or in favor of Nome Dredg-

ing Tnist, and further finds that they are not and

could not l)e leases or other agreements between

Alaska Dredging Company or plaintiff and Nome
Dredging Trust. The Court further finds that

neither of said alleged leases was, mutatis mutandis,

or othei'wise identical with said Exhibit Two; that,

on the contrary, said Exhibit Two contained in

paragraph 23 thereof the following provision, to

wit:

"From the operation of this article two

claims not to exceed twenty acres each in the

East Bourbon Creek Basin, which if acquired

will be deemed to be included and covered by

this agreement, but the actual cost thereof, in

such event will be added to the purchase price."

which provision is not in the form prescribed by

the instrument, of which said Exhibit One is a copy,

and which provision has no corresponding provision

in either of the two other alleged leases mentioned

in Paragraph VI.

VII.

The Court further finds that the allegations of

Paragraph VII of said first cause of action are

true, except that it is not true that the escrow in-

structions therein mentioned were approved by
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Nome Dredging Trust, and the Court finds that

Nome Dredging Trust never had any legal existence

or any power or capacity to do any act or thing

whatever.

VIII.

The Court further finds that the allegations of

Paragraph IX of said first cause of action are true,

except the allegation that the escrow instructions

therein mentioned were approved by said Nome
Dredging Trust, in which behalf the Court finds the

Nome Dredging Trust never had any legal exis-

tence or power or capacity to do any act or thing,

whatever. [320]

IX.

The Court further finds that it is true, as alleged

in Paragraph X of said first cause of action, that

on or shortly after July 23, 1923, and prior to Au-

gust 15, 1923, certain documents mentioned in Ex-

hibit Five to said complaint were delivered to the

Bank of California, N. A., San Francisco, Califor-

nia, and that said bank gave its receipt therefor.

The Court further finds that escrow instructions of

which Exhibit Five attached to said complaint is

a copy, were at the same time delivered to said bank.

The Court finds, however, that it is not true that

any of said documents was duly executed, sub-

scribed, acknowledged, or delivered by Nome Dredg-

ing Trust, and in this behalf the Court finds that

Nome Dredging Trust did not and could not sub-

scribe, execute, acknowledge, or deliver the same.

The Court further finds that the written approval
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of defendant is endorsed on said document, of which

said Exhibit Five is a copy.

X.

The Court finds that it is true as alleged in Para-

graph XI of plaintiffs' first cause of action that the

instrument, of which said Exhibit One is a copy,

was signed in the manner shown on said exhibit,

and that a counterpart thereof was delivered to

defendant. It is not true, however, that said Ex-

hibit One, or any instrument of which it is a copy,

is or ever was a contract. It is furthermore not

true that the same was or could have been executed

or delivered by Nome Dredging Trust either at the

time alleged in said Paragraph XI or at any other

time. It is true, as alleged in said paragraph, that

defendant took possession of the real and personal

property mentioned therein and continued in posses-

sion of the same until December 29, 1927; but the

Court finds that it is not true that said alleged con-

tract is or ever was a lease, but on the contrary,

finds that the same is an option. It is not true, as

alleged in said paragraph, that defendant ever

commenced or continued in the performance of the

alleged lease mentioned in said Paragraph XI, with

any person or persons mentioned in said first cause

of action. It is true, as alleged in said Paragraph

XI that on December 30, 1927, [321] defendant

telegraphed and delivered notice in the words and

figures mentioned in said Paragraph XI, and that

it telegraphed and delivered a copy thereof to

Alaska Dredging Company and to the plaintiff, but
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it is not true that defendant thereby or at all wrong-

fully attempted to withdraw from or to surrender

said alleged lease. The Court finds that said notice

of surrender operated as a surrender of any agree-

ment contained in said instrument, of which Exhibit

One is a copy, and that said surrender relieved de-

fendant of any and all liability, if any there had

been under said instrument.

XL
The Court further finds that it is not true, as

alleged in Paragraph XII of said first cause of

action that plaintiff and Alaska Dredging Company

have not, or that either of them has not, agreed to

accept or accepted defendant's said surrender of

the alleged lease and option, of which said Exhibit

One is a copy. The Court further finds that it is

true that Alaska Dredging Company and plaintiff

and the alleged trustees of Nome Dredging Trust

and Nome Dredging Trust (if it has or ever had

any power or capacity in that behalf) have, and

that each one of them has, accepted said surrender

of the same by defendant and agreed to the termina-

tion of defendant's liability, if any there was, to

them and each of them, under each and all of the

alleged contracts mentioned in said first cause of

action. The Court finds that the alleged contract,

of which said Exhibit One is a copy, never was or

has been a lease. The Court further finds that it

is not true that plaintiff has not agreed to the ter-

mination of defendant's liability, if any there was,

to him created by the execution of said alleged
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contract, of which said Exhibit One is a copy, or by

the execution of the alleged contract, of which Ex-

hibit Two to said complaint is a copy, or otherwise,

furthermore, that it is not true that there is now

or ever has been any liability whatever on the part of

defendant to plaintiff under said alleged contracts, of

which said Exhibits One and Two are copies, or

either of them, or at all. The Court further [322]

finds that it is not tine that said alleged contracts,

or either of them, created any liability whatever

on the part of the defendant to plaintiff; also that

it is not true that Nome Dredging Trust and

plaintiff have not at any time taken or accepted

possession of any of the real property described in

Schedules "A," '^B," "C," and "D" of said aUeged

contract, of which said Exhibit One is a copy. The

Court further finds that it is not true that said al-

leged contract, of w^hich Exhibit One is a copy, and

the alleged contract, of which said Exhibit Two is

a copy, are, or that either of them is, still, or that

they ever were, or that either of them ever was, in

full or any force or effect. The Court further finds

that it is not true that the other alleged leases and

options mentioned in said Paragraph XII were or

that any of them was executed pursuant to or in

accordance with the provisions of said alleged con-

tract, of which said Exhibit One is a copy. The

Court further finds that it is not true that said al-

leged leases and options are or ever were in full or

any force or effect.

XII.

That it is not true, as alleged in Paragraph XIII
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of said first cause of action, that there ever was at

any time any wrongful attempt by defendant to

terminate or surrender said alleged lease and option,

of which said Exhibit One is a copy, and/or any or

all of the other alleged leases and/or options alleged

to have been executed pursuant thereto, and/or

to surrender possession of the or any property de-

scribed in said alleged leases and/or options, or

any thereof. That it is true as alleged by defend-

ant that said alleged leases and options were law-

fully and rightfully surrendered and terminated by

defendant. That is is also true as alleged by de-

fendant that at the time when it gave notice of

surrender set out in Paragraph XI of said first,

cause of action of said alleged contract, of which

said Exhibit One is a copy, one of defendant's

dredges was on the "Philadelphia Fraction" claim

and another of defendant's dredges was on the

"Yellow Jacket" claim, both said claims being men-

tioned [323] in Schedule "B" to said Exhibit

One. But in said notice of surrender defendant

reserved all rights continuing in it after the termi-

nation of said alleged contract, and during the year

1928, and pursuant to the right continuing in de-

fendant after the termination of said alleged con-

tract, which right was reserved by defendant, de-

fendant removed said dredges from said respective

claims by dredging the same out of said claims.

That it is not true as alleged by plaintiff that de-

fendant was otherwise in possession of or that it

otherwise mined or dredged upon any of the claims

or any part of the ground mentioned or described in
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said Exhibit One at any time after December 29,

1927. That it is true that defendant paid Alaska

Dredging Company the sum of $8,898.25 for royal-

ties upon gold recovered by defendant from said

*' Philadelphia Fraction" and "Yellow Jacket"

claims during the year 1928, while defendant was

dredging out of said claims. Defendant paid said

sum in three separate payments of $3,405.87, $385.85

and $5,106.53, made respectively on or about July

7, July 17, and September 4, 1928, with written

notice to said Alaska Dredging Company that each

of said payments was for royalties upon gold re-

covered by defendant while dredging out of Alaska

Dredging Company ground after surrender and

termination of said alleged contract, of which said

Exhibit One is a copy. Defendant paid said sum
of $385.85 with further written notice to said Alaska

Dredging Company that the same was for such

royalties upon final cleanup from said "Philadel-

phia Fraction" claim while dredging out of Alaska

Dredging Company ground after surrender and

termination of said contract, and defendant paid

said sum of $5,106.63 with further written notice to

the Alaska Dredging Comx:)any that the same was

for such royalties upon final cleanup from said

"Yellow Jacket" claim while dredging out of

Alaska Dredging Company ground after surrender

and termination of said contract. Said Alaska

Dredging Company, with the knowledge and con-

sent of plaintiff: and of the alleged trustees of the

Nome Dredging Trust, and without protest or ob-

jection by said Alaska Dredging ComjDany or by
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plaintiff or by the alleged trustees of Nome Dredg-

ing Trust, accepted each of said payments with and

pursuant to notice as aforesaid, and said Alaska

Dredging Companj^ and plaintiff and the alleged

trustees of Nome [324] Dredging Trust agreed

to said conditions upon which defendant made said

payments, and are estopped to deny the same.

XIII.

The Court fuids that it is true, as alleged in Para-

graph XV of said first cause of action, that defend-

ant has paid the several sums mentioned in said

paragraph; but that it is not true hat defendant

has paid any sum to Nome Dredging Trust, or that

Nome Dredging Trust has or ever had any power

or capacity to accept any payment. The Court finds

that defendant paid the said sum of $85,090.20 to

the alleged trustees of Nome Dredging Trust. The

Court finds that it is not true as alleged by plaintiff

that the defendant has not paid the sum of $24,475.21

mentioned in said paragraph, and alleged to have

become due to plaintiff on December 1, 1927. On

the contrary, the Court finds that on July 26, 1929,

defendant paid plaintiff the sum of $36,729.00 plus

interest from September 17, 1928, at eight per cent

per annum, and further finds that said sum was

in full of all claims and demands of plaintiff against

defendant. The Court finds that it is not true that

any royalties and/or minimum annual payments

became due from defendant to plaintiff or to any

of the persons mentioned in said first cause of ac-

tion, on December 1, 1928, and that it is not true

h



vs. E. E. Powell 373

that said sum of $8,898.25 paid to said Alaska

Dredging Company was a part of any minimum

annual payment due on said date or any other date.

The Court finds that it is true as alleged by defend-

ant that the said sum was royalty upon gold re-

covered in dredging out of "Philadelphia Fraction"

and "Yellow Jacket" claims, and that said sum was

accepted by said Alaska Dredging Company with

the knowledge and consent of plaintiff and of the

alleged trustees of Nome Dredging Trust, as roy-

alty upon final clean-ups from operations in dredg-

ing out of said claims after termination of said

alleged contract, of which said Exhibit One is a

copy. The Court further finds that it is not true

that any royalty and/or minimum annual payment

became due to plaintiff on December 1, 1928, in the

sum of $250,000 or in any other sum, or at all ; that

it is not true that the whole or any part of said or

any royalty and/or minimum annual payment in the

sum of $25,000, or in any other amount, [325]

with interest at the legal rate of eight per cent per

annum or any other rate, is now due, owing and/or

unpaid from defendant to plaintiff. That it is true

that the sum of $25,000 alleged to have become due

from defendant to plaintiff' on December 1, 1928,

is unpaid, but that it is not true that the same, or

any part thereof, is or ever was due and/or owing

l)y defendant to plaintiff.

XIV.

That is is not true, as alleged in Paragraph XVI
of said first cause of action, that Nome Dredging
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Trust has at all times or at any time kept or per-

formed, or that it could have kept or performed,

or had any power or capacity to keep or perform,

all or any of the agreements or any of said alleged

contracts and leases and options mentioned in said

Paragraph XVI. That it is true that plaintiff has

done the various things provided to be hitherto

done by him in the alleged contract, of which said

Exhibit Two is a copy.

XV.
The Court further finds that the allegations con-

tained in Paragraphs I, II, and III of defendant's

second answer and defense to plaintiff's first cause

of action are true.

XVI.
The Court further finds that the allegations con-

tained in Paragraphs I and II of defendant's third

answer to plaintiff's first cause of action are true.

XVII.

The Court further finds that the allegations con-

tained in Paragraphs I, II and III of defendant's

fourth answer and defense to plaintiff's first cause

of action are true.

XVIII.

The Court further finds that the allegations con-

tained in Paragraphs I, II, and III of defendant's

fifth answer and defense to plaintiff's first cause of

action are true. [326]

IXX.
The Court further finds that the allegations con-

tained in Paragraphs I, II, and III of defendant's
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sixth answer and defense to plaintiff's first cause

of action are true.

XX.
The Court further finds that the allegations con-

tained in Paragraphs I, II, of defendant's seventh

answer and defense to plaintiff's first cause of ac-

tion are true.

XXI.
The Court further finds that the allegations con-

tained in Paragraphs I, II, III, and IV of defend-

ant's eighth answer and defense to plaintiff's first

cause of action are true.

SECOND CAUSE OF ACTION.

I.

The Court finds: That the allegations of Para-

graphs I, VIII and XIV of plaintiff's second cause

of action are true.

II.

That the allegations of ParagrajDh II of said

second cause of action are not true.

III.

That it is tnie as alleged in Paragraph III of

plaintiff's second cause of action that on or about

July 23, 1923, the above-named defendant executed

a written instrument of which Exhibit One attached

to jjlaintiff's complaint is a copy; but it is not true

that said instrument is or ever was a contract, either

between defendant and Nome Dredging Trust or

otherwise or at all ; that it is not true that on July

23, 1923, defendant entered into said alleged con-
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tract or any contract with Nome Dredging Trust.

[327]

IV.

That the allegations of Paragraph IV of said sec-

ond cause of action are true.

V.

That it is true as alleged in Paragraph V of

plaintiff's first cause of action that a written instru-

ment, of which Exhibit Two attached to said com-

plaint is a copy, was executed on or about July 23,

1923; but it is not true that said instrument is or

ever was a contract either between plaintiff and

Nome Dredging Trust, or otherwise or at all; it is

not true that on or about July 23, 1923, or at any

other time, the Nome Dredging Trust and plaintiff

entered into said alleged contract.

VI.

The Court further finds that it is not true, as

alleged in Paragraph VI, that on or about July 23,

1923, or at any other time at all, Nome Dredging

Trust obtained the lease of the real property de-

scribed in Schedules ''B" and "C" to said Exhibit

One, either from Alaska Dredgmg Company or

plaintiff, or anyone else. The Court further finds

that it is not true that any instrument in the form

described by the instrument of which Exhibit One

is a copy, is or could be a lease. The Court further

finds that the form of instrument contained in said

instrument of which Exhibit One is a copy and

covering the properties described in said Schedules
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IIB" and ^'C" is an option, and that each of the

alleged leases from Alaska Dredging Company and

I plaintiff respectively, referred to in Paragraph VI
was at all times mentioned in said complaint, and

is now an option.

It is true that on or about July 23, 1923, a written

instrument in the form prescribed by the instrument

of which Exhibit One is a copy and covering the

mining properties described in Schedule ''B" of

said Exhibit One was executed by Alaska Dredging

Company, and that said instrument was mutatis

mutandis, identical with Exhibit Six.

The Court further finds that said instruments

were not executed by or in favor of Nome Dredging

Trust, and further finds that they are [328] not

and could not })e leases or other agreement between

Alaska Dredging Company or plaintiff and Nome
Dredging Trust. It is true that on or about July

23, 1923, a written instrument was executed pur-

porting to cover property described in Schedule

*'C" of said instrument of which Exhibit One is

a copy, and purporting to be executed by plaintiff

in favor of Nome Dredging Trust, but it is not true

that said agreement was or could have been duly

or at all executed by or in favor of Nome Dredging

Trust, or that the same is or ever was or could have

been a lease or other agreement between said plain-

tiff and said Nome Dredging Trust, of that the

same was in the form prescribed by said instrument,

of which Exhibit One is a copy, or that the same

was mutatis mutandis, or otherwise identical with

said Exhibit Six. The Court finds that said writ-
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ten instrument purporting to cover said properties

in said Schedule "C" contained in Paragraph 23 the

following provision, to wit:

"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acifired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price,"

which provision is not in the form prescribed by

the instrument, of which said Exhibit One is a copy,

and which provision has not corresponding provision

in said Exhibit Six.

VII.

The Court further finds that the allegations of

Paragraph VII of the second cause of action are

true, except that it is not true that the escrow in-

structions therein mentioned were approved by

Nome Dredging Trust and the Court finds that

Nome Dredging Trust never had any legal exist-

ence or any power or capacity to do any act or thing

whatever.

VIII.

The Court further finds that the allegations of

Paragraph IX of said second cause of action are

true, except the allegations that the escrow instruc-

tions therein mentioned were approved by said

Nome Dredging Trust, in which behalf the Court

finds the Nome Dredging Trust never had [329]
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any legal existence or power or capacity to do any

act or thing whatever.

IX.

The Coui-t further finds that it is true as alleged

in Paragraph X of said second cause of action,

that on or shortly after July 23, 1923, and prior to

August 15, 1923, certain documents mentioned in

Exhibit Five to said complaint were delivered to

the Bank of California, N. A., San Francisco, Cali-

fornia, and that said bank gave its receipt therefor.

The Court further finds that escrow instructions

of which Exhibit Five attached to said complaint

is a copy, were at the same time delivered to said

bank. The Court finds, however, that it is not true

that any of said documents was duly executed, sub-

scribed, acknowledged, or delivered by Nome Dredg-

ing Trust, and in this behalf the Court finds that

Nome Dredging Trust did not and could not sub-

scribe, execute, acknowledge, or deliver the same.

The Court further finds that the written approval

of defendant is endorsed on said document of which

said Exhibit Five is a copy.

X.

The Court finds that it is true as alleged in Para-

graph XI of plaintiff's second cause of action that

the instrument, of which said Exhibit One is a copy,

was signed in the manner shown on said exhibit,

and that a counterpart thereof was delivered to de-

fendant. It is not true, however, that said Exhibit

One or any instrument of which it is a copy is or

ever was a contract. It is furthermore not true
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that the same was or could have been executed or

delivered by Nome Dredging Trust either at the

time alleged in said Paragraph XI or at any other

time. It is true, as alleged in said paragraph, that

defendant took possession of the real and personal

property mentioned therein and continued in pos-

session of same until December 29, 1927; but the

Court finds that it is not true that said alleged

contract is or ever was a lease, but on the contrary,

finds that the same is an option. It is not true, as

alleged in said paragraph that defendant ever com-

menced or continued in the performance of the

alleged lease mentioned in said Paragraph XI, with

any person or persons mentioned in said second

cause of action. It is true, as alleged in said [330]

Paragraph XI that on December 30, 1927, defend-

ant telegraphed and delivered a notice in the words

and figures mentioned in said Paragraph XI, and

that it telegraphed and delivered a copy thereof

to Alaska Dredging Comjoany and to the plaintiff,

but it is not true that defendant thereby or at all

wrongfully attempted to withdraw from or to sur-

render said alleged lease of which Exhibit One is a

copy. The Court finds that said notice of surren-

der operated as a surrender of any agreement con-

tained in said instrument, of which Exhibit One

is a copy, and that said surrender relieved defendant

of any and all liability, if any there had been under

said instrument.

XI.

The Court further finds that it is not true, as

alleged in Paragraph XII of said second cause of
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action that plaintiff and Alaska Dredging Company
have not, or that either of them has not, agreed to

accept or accepted defendant's said surrender of

the alleged lease and option, of which said Exhibit

One is a copy. The Court further finds that it is

true, as alleged by defendant, that Alaska Dredging

Company and plaintiff and the alleged trustees of

Nome Dredging Trust and Nome Dredging Trust

(if it has ever had any power or capacity in that

behalf) have, and that each of them has, accepted

said surrender of the same by defendant and agreed

to the termination of defendant's liability, if any

there was, to them and each of them, under each

and all of the alleged contracts mentioned in said

second cause of action. The Court finds that the

alleged contract, of which said Exhibit One is a

copy, never was or has been a lease. The Court

further finds that it is not true that plaintiff has

not agreed to the termination of defendant's lia-

bility, of any there was, to him created by the exe-

cution of said alleged contract, of which said Exhibit

One is a copy, or by the execution of the alleged

contract, of which Exhibit Six to said complaint

is a copy, or otherwise, furthermore, that it is not

true that there is now or ever has been any liability

whatever on the part of defendant to plaintiff under

said alleged contracts, of which said Exhibits One

and Six are copies or either of them, or at all.

The Court further finds [331] that it is not true

that said alleged contracts, or either of them, cre-

ated any liability whatever on the part of defendant

to plaintiff; also that it is not true that Nome
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Dredging Trust and plaintiff have not at any time

taken or accepted possession of any of the real

property described in Schedules "A," "B," "C,"

and "D," of said alleged contract, of which said

Exhibit One is a copy. The Court further finds

that it is not true that said alleged contract, of which

Exhibit One is a copy, and the alleged contract, of

which said Exhibit Six is a copy, are, or that either

of them is, or ever was, in full or any force or

effect. The Court further finds that it is not true

that the other alleged leases and options mentioned

in said Paragraph XII were or that any of them

was executed pursuant to or in accordance with the

provisions of said alleged contract, of which said

Exhibit One is a copy. The Court further finds

that it is not true that said alleged leases and option

are or ever were in full or any force or effect.

XII.

That it is not true, as alleged in Paragraph XIII

of said second cause of action, that there ever was

at any time any wrongful attempt by defendant to

terminate or surrender said alleged lease and op-

tion, of which said Exhibit One is a copy and/or

any or all of the other alleged leases and/or options

alleged to have been executed, pursuant thereto,

and/or to surrender possession of the or any prop-

erty described in said alleged leases and/or options,

or any thereof. That it is true as alleged by de-

fendant that said alleged leases and options were

lawfully and rightfully surrendered and terminated

by defendant. That it is also true as alleged by
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defendant that at the time when it gave notice of

surrender set out in Paragraph XI of said first

cause of action of said alleged contract, of which

said Exhibit One is a copy, one of defendant's

dredges was on the "Philadelphia Fraction" claim

and another of defendant's dredges was on the

"Yellow Jacket" claim, both said claims being men-

tioned in Schedule "B" to said Exhibit One. But

in said notice of surrender, defendant reserved all

rights [332] continuing in it after the termina-

tion of said alleged contract, and during the year

1928, and pursuant to the right continuing in de-

fendant after the termination of said alleged con-

tract, which right was reserved by defendant,

defendant removed said dredges from said respec-

tive claims by dredging the same out of said claims.

That it is not true as alleged by plaintiff that de-

fendant was otherwise in possession of or that it

otherwise mined or dredged upon any of the claims

or any part of the ground mentioned or described

in said Exhibit One at any time after December 29,

1927. That it is true that defendant paid Alaska

Dredging Company the sum of $8,898.25 for royal-

ties upon gold recovered by defendant from said

"Philadelphia Fraction" and "Yellow Jacket"

claims during the year 1928, while defendant was

dredging out of said claims. Defendant paid said

sum in three separate payments of $3,405.87, $385.85,

and $5,106.53, made respectively on or about July

7, July 17, and September 4, 1928, with written

notice to said Alaska Dredging Company that each

of said payments was for royalties upon gold re-
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covered by defendant while dredging out of Alaska

Dredging Company ground after surrender and

termination of said alleged contract, of which said

Exhibit One is a copy. Defendant paid said sum

of 1385.85 with further written notice to said Alaska

Dredging Company that the sum was for such roy-

alties upon final clean-up from said "Philadelphia

Fraction" claim while dredging out of Alaska

Dredging Company ground after surrender and ter-

mination of said contract, and defendant paid said

sum of $5,106.63 with further written notice to the

Alaska Dredging Company that the same was for

such royalties upon final clean-up from said '^ Yel-

low Jacket" claim while dredging out of Alaska

Dredging Company ground after surrender and

termination of said contract. Said Alaska Dredg-

ing Company, with the knowledge and consent of

plaintiff and of the alleged trustees of the Nome

Dredging Trust, and without protest or objection

by said Alaska Dredging Company or by plaintiff

or by the alleged trustees of Nome Dredging Trust,

accepted each of said payments with and pursuant

to notice as aforesaid, and said Alaska Dredging

Company and plaintiff and the alleged trustees of

Nome Dredging Trust [333] agreed to said con-

ditions upon which defendant made said payments,

and are estopped to deny the same.

XIII.

The Court finds that it is true, as alleged in Para-

graph IV of said second cause of action, that de-

fendant has paid the several sums mentioned in said
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paragrajDli; but that it is not true that defendant

has paid any sum to Nome Dredging Trust, or that

Nome Dredging Trust has or ever had any power

or capacity to accept any payment. The Court

finds that defendant paid the said sum of $85,090.20

to the alleged trustees of Nome Dredging Trust.

The Court finds that it is not true as alleged by

plaintiff that the defendant has not i^aid the sum of

$10,000 mentioned in said paragraph, and alleged

to have become due to plaintiff on December 1, 1927.

On the contrary, the Court finds that on July 26,

1929, defendant paid plaintiff the sum of $36,729.00

plus interest from September 17, 1928, at eight per

cent per amium, and further finds that said sum

was in full of all claims and demands of plaintiff

against defendant. The Court finds that it is not

true that any royalty and/or minimum annual pay-

ments became due from defendant to plaintiff or

to any of the persons mentioned in said second cause

of action, on December 1, 1928, and that it is not

true that said sum of $8,898.25 paid to said

Alaska Dredging Company was a part of any mini-

mum annual payment due on said date or any other

date. The Court finds that it is true as alleged by

defendant that the sum was royalty upon gold re-

covered in dredging out of ''Philadelphia Fraction"

and "Yellow Jacket" claims, and that said sum was

accepted by said Alaska Dredging Company with

the knowledge and consent of plaintiff and of the

alleged trustees of Nome Dredging Trust, as royalty

upon final clean-ui3s from operations in dredging

out of said claims after termination of said alleged
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contract, of which said Exhibit One is a copy. The

Court further finds that it is not true that any roy-

alty and/or minimum annual payment became due to

plaintiff on December 1, 1928, in the sum of $10,000

or in any other sum, or at all ; that it is not true that

the whole or [334] any part of said or any roy-

alty and/or minimum annual payment in the sum

of $10,000, or in any other amount, with interest at

the legal rate of eight per cent or any other rate,

is now due, owing and/or unpaid from defendant

to plaintiff. That it is true that the sum of $10,000

alleged to have become due from defendant to plain-

tiff on December 1, 1928, is unpaid, but that it is

not true that the same, or any part thereof, is or

ever was due and/or owing to plaintiff by defendant.

XIV.

That it is not true, as alleged in Paragraph XVI
of said second cause of action, that Nome Dredging

Trust has at all times or at any time kept or per-

formed, or that it could have kept or performed,

or had any power or capacity to keep or perform,

all or any of the agreements of any of said alleged

contracts and leases and options mentioned in said

Paragraph XVI. That it is true that plaintiff has

done the various things provided to be hitherto done

by him in the alleged contract, of which said Exhibit

Two is a copy.

XV.
The Court finds that the allegations contained in

defendant's second answer and defense to plain-

tiff's second cause of action are true.
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XVI.
The Court further finds that the allegations con-

tained in defendant's third answer and defense to

plaintiff's second cause of action are true.

XVII.

The Court further finds that the allegations con-

tained in defendant's fourth answer and defense

to plaintiff's second cause of action are true.

XVIII.

The Court further finds that the allegations con-

tained in defendant's fifth answer and defense to

plaintiff's second cause of action are true.

XIX.
The Court further finds that the allegations con-

tained in [335] defendant's sixth answer and

defense to plaintiff's second cause of action are true.

XX.
The Court further finds that the allegations con-

tained in defendant's seventh answer and defense to

plaintiff's second cause of action are true.

XXI.

The Court further finds that the allegations con-

tained in defendant's eighth answer and defense

to plaintiff's second cause of action are true.

As its conclusion of law from the foregoing facts

as found above the Court concluded that the plain-

tiff is entitled to take nothing by either his first

or second cause of action, and the the defendant
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is entitled to a judgment of dismissal with its costs

herein expended.

Done in open court this day of , 1929.

Judge. [336]

The Court thereupon took said cause under ad-

visement.

Thereafter and on the 19th day of October, 1929,

the Court orally announced its decision in favor of

the plaintiff and against the defendant and denied

the request of the defendant for findings of fact

and conclusions of law submitted by it at the con-

clusion of the evidence.

To which decision of the Court in favor of the

plaintiff and against the defendant, defendant ex-

cepted and an exception was allowed.

Defendant further excepted to the ruling of the

Court refusing to make the findings of fact and

conclusions of law requested by it as a whole, and an

exception was allowed.

Defendant further excepted to refusal of the

Court to make each of the findings requested by it

and exceptions were allowed.

Defendant further excepted to the refusal of the

Court to make the conclusion of law requested by

it and an exception was allowed.

The Court thereupon signed and filed its find-

ings of fact and conclusions of law in favor of the

plaintiff, which findings of fact and conclusions of

law are in words and figures as follows: [337]
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW.

The above-entitled action came on regularly for

trial in the above-entitled court at Nome, Alaska,

on October 7th, 1929, on stipulation without a jury,

Mr. Ira D. Orton appearing as attorney for plain-

tiff, and Messrs. Robt. L. McWilliams and O. D.

Cochran appearing as attorneys for defendant, and

after hearing the evidence and arguments of coun-

sel, and said cause having been submitted to the

Court, the Court now finds the facts in issue as fol-

lows :

1. Nome Dredging Trust is and w^as at all times

in the complaint mentioned, an unincorporated

association formed by trust agreement duly executed

and acknowledged. Said Nome Dredging Trust

was created by the contract and trust agreement, a

true copy of which is annexed to and made a part

of defendant's answer and marked Exhibit '*A"

thereto. Said trust agreement was executed and

acknowledged by E. E. Powell as trustee, party of

the first part thereto, at Nome in the Territory of

Alaska, on July 29th, 1922, and by F. S. Powell and

George W. Dutton, second parties thereto, on the

24th day of August, 1922, at Seattle, King County,

Washington. In accordance with the provisions of

said trust agreement said E. E. Powell, trustee, did

on the 26th day of August, 1922, by deed and bill of

sale, in writing, duly executed and acknowledged,
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convey to F. S. Powell and Geo. W. Diitton, in their

capacity as trustees of said Nome [338] Dredg-

ing Trust, all the real and personal property de-

scribed in said Exhibit "A" to defendant's answer,

being the same real and personal property described

in Schedule "A" to Exhibit One to plaintiff's com-

plaint. At the time the contracts set forth in the

plaintiff's complaint were executed, F. S. Powell

and Geo. W. Button were the sole trustees of said

Nome Dredging Trust, but thereafter and on the 21st

day of July, 1925, the number of trustees of said

Nome Dredging Trust was regularly increased to

three, and plaintiff E. E. Powell was thereupon

elected and appointed one of the trustees thereof,

and at the time of the commencement of this action,

said F. S. Powell, Geo. W. Dutton, and E. E. Pow-

ell were and they ever since have been, and now are,

all the trustees of said Nome Dredging Trust.

2. The business and affairs of said Nome Dredg-

ing Trust have never been liquidated or closed, nor

has any of the mining claims or real property de-

scribed in Exhibit One to plaintiff's complaint, and

Schedules "A," ''B," "C," and ''D" thereto, nor

any interest therein, nor the claims against defend-

ant thereon for the royalty and/or minimum annual

payments for the year 1928, been distributed among

or conveyed or transferred to the beneficiaries of

said Nome Dredging Trust, the holders of its shares.

The said trustees of said Nome Dredging Trust

have ever since the expiration of five years from

August 24, 1927, continued in office as such trustees

for the purpose of winding up their affairs and
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liquidating the assets of the said Nome Dredging

Trust and said duties have not been fully per-

formed, and said trustees have at all times since the

26th day of August, 1927, held and they do still hold

as such trustees the full, legal title and ownership

of all the said property of said Nome Dredging

Trust, both real and personal, and none thereof, has

ever been divided among or transferred or conveyed

to the beneficiaries of said trust, the owners of its

shares. That said Nome Dredging Trust has not

filed any papers or paid any corporate tax as admit-

ted in tlie reply. [339]

3. The Alaska Dredging Company is and was at

all times mentioned in plaintiff's complaint, a cor-

poration organized and existing under the laws of

the State of Washington.

4. All the contracts, deeds, bills of sale, escrow

instructions and other instrument in writing set

forth as exhibits one to eight inclusive to plaintiff's

complaint, were executed, acknowledged, approved,

delivered, or delivered in escrow where so alleged

in the complaint, in the words and figures and in the

manner and form as alleged in plaintiff's complaint

and as appears on the face of said exhibits, and all

the signatures of all the various persons and cor-

])orations signing and executing the same are the

genuine signatures of said corporations and persons

whose signatures thereto they respectively purport

to be, including the signatures of the notaries public

thereto.

5. That certain sentence contained in Exhibit

Two to plaintiff's complaint reading:
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"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the ac-

tual cost thereof, in such event will be added to

the purchase price"

was inserted in said contract, Exhibit Two, with the

knowledge, consent and approval, and at the request

of the defendant and its then president, W. P. Ham-
mon, and said instrument containing said paragraph

was actually prepared by defendant's counsel under

defendant's direction and control and its execution

was actually witnessed by defendant's said counsel,

and defendant did, at the time that it signed and ap-

proved the escrow instructions. Exhibit Five to

plaintiff's complaint, actually know and have notice

that said instrument, Exhibit Two, contained the

above quoted sentence, and then and there acqui-

esced therein and waived all objections thereto.

6. On July 23, 1923, a written instrument in

the form prescribed by Exhibit One to plaintiff's

complaint, and executed covering the properties de-

scribed in Schedule ''B" thereto, was executed by

Alaska Dredging Company as first party and Geo.

W. Button and F. S. Powell as trustees of Nome
Dredging Trust as second parties. Said written

instrument [340] was signed, executed and ac-

knowledged in the same manner as the instrument,

Exhibit Six to plaintiff's complaint, except that in-

stead of being signed, executed and acknowledged

by E. E. Powell as party of the first part thereto, it
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was signed, executed and acknowledged by Alaska

Dredging Company as party of the first part

thereto, and was signed and executed by the parties

of the second part thereto in the form following

:

"Nome Dredging Trust.

By F. S. Powell,

Trustee and President,

And Geo. W. Dutton, Seal

Trustee and Secretary."

Said instrument was signed, executed and acknowl-

edged by said F. S. Powell and Geo. W. Dutton in

the manner and form aforesaid on July 23, 1923,

and was mutatis mutandis identical with said Ex-

hibit Six.

7. Upon the execution and delivery of the con-

tract. Exhibit One, to the complaint, and not later

than August 15, 1923, the defendant Hammon Con-

solidated Gold Fields took possession of all the real

and personal property described in the said con-

tract. Exhibit One, and the Schedules "A," ''B,"

"C," and "D" thereto and commenced the perform-

ance of the leases thereby created, and so continued

in the possession of all said property, and in the

performance of said leases until subsequent to De-

cember 29, 1297. During the year 1927, the de-

fendant continued to mine and dredge on certain of

the mining claims described in Schedule "A" to

Exhibit One until the 17th day of September, 1927,

and on certain of the mining claims described in

Schedule "B" to Exhibit One until the 1st day of

November, 1927, and on certain of the claims de-

scribed in Schedule "C" to Exhibit One until the
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16th day of June, 1927. On December 30, 1927,

said defendant Hammon Consolidated Gold Fields

telegraphed and delivered to the Nome Dredging

Trust, Alaska Dredging Company and plaintiff, the

notice in words and figures as set out in Paragraph

XI of plaintiff's complaint.

8. Plaintiff has not, neither has Nome Dredging

Trust, nor Alaska Dredging Company, agreed to

accept or accepted the attempted surrender of said

contract. Exhibit One, and the plaintiff has not,

[341] neither has Nome Dredging Trust, nor

Alaska Dredging Company, at any time taken or ac-

cepted possession of any of the real or personal

property described in said contract. Exhibit One,

and the Schedules "A," "B," "C," and "D"
thereto. The plaintiff has not at any time agreed,

and does not now agree, to the said attempted sur-

render and termination of defendant's liability to

him created by the execution of said contracts, Ex-

hibit Two and Exhibit One, and Exhibit Six, and

neither the plaintiff nor said Nome Dredging Trust,

have ever taken or accepted possession of any part

of the real or personal property described in said

contracts. Said notice of surrender did not oper-

ate as a surrender or termination of said or any

agreement contained in said instrument of which

Exhibit One is a copy, and did not release defendant

of all or any liability under said instrument. Said

contracts, Exhibit One, Exhibit Two and Exhibit

Six, were at the time of the commencement of this

action, in full force and effect, as was likewise the

other lease, executed pursuant to, and in accordance
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with, the provisions of Exhibit One, covering the

properties described in Schedule '*B," thereto.

9. The defendant, Hanunon Consolidated Gold

Fields, continued during the year 1928 to mine and

dredge upon certain of the claims described in

Schedule ''B" to Exhibit One, and paid to the

Alaska Dredging Company the agreed royalty from

such mining and dredging operations, amounting to

$8,898.25. Said royalty was paid by the Hammon
Consolidated Gold Fields depositing the same in the

Bank of the Bank of California, N. A., Seattle

Branch, to the credit of said Alaska Dredging Com-

pany, and was so deposited at the various times in

1928 alleged in the answer, and admitted by the

reply, and was so paid and deposited by the Ham-
mon Consolidated Gold Fields to the credit of the

Alaska Dredging Company without and not upon

any condition Vv^hatever. Alaska Dredging Com-

pany did not, by accepting said payments, agree to

or accept any conditions whatever, and did not

thereby agree that said contract. Exhibit One, or

any of the said other leases were surrendered or

terminated, and neither did the Nome Dredging

Trust, nor its trustees, in its behalf, nor plaintiff,

so [342] agree by reason of the payment of said

money to, or the acceptance thereof, b}^ said Alaska

Dredging Company. Neither Nome Dredging

Trust nor its trustees, nor plaintiff, nor Alaska

Dredging Company, become or were in any manner,

or to any extent, estopped by the payment and re-

ceipt of said money.
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10. At the time this action was commenced

defendant had paid plaintiff E. E. Powell no more

than $523.79 on account of royalty and/or minimum

annual payments due him December 1, 1927, but

since the commencement of this action, and on July

26, 1929, defendant paid to said E. E. Powell the

sum of $36,729.02 with interest thereon from Sep-

tember 17th, 1928, at eight per cent per annum upon

a final judgment of this court for the balance of

royalty and/or minimum annual payments due said

E. E. Powell for the year 1927. Said payment was

not in full of all claims and demands of said E. E.

Powell against defendant, nor any claim or demand

other than said judgment for balance of royalties

and/or minimum payments due said E. E. Powell

for the year 1927.

11. All the letters, instruments, reports and other

documents set out in and/or appended as exhibits

to the answer of the defendant filed herein, are true

copies of the originals thereof, and the same were

signed in the manner shown on the said copies.

The signatures of the persons and corporations sign-

ing the same, including the signatures of the no-

taries public appearing thereon, are the genuine sig-

natures of the various persons and corporations

whose signatures they purport to be. The letters

pleaded in defendant's answer were signed by the

persons by whom they purport to have been signed,

and they were sent to and received by the addressees

named therein on or about the dates they respec-

tively carry. The clean-up statements pleaded in

said answer were made out by defendant and de-



vs. E. E. Poivell. 397

livered to Alaska Dredging Company on or about

the dates set out in said statements.

12. The Bank of California, N. A., was not the

agent of plaintiff, nor of the Nome Dredging Trust,

nor of the Alaska Dredging [343] Company, ex-

cept as escrow agent to perform the duties provided

by the escrow instructions set forth as exhibits to

plaintiff's complaint. Said Bank of California,

N. A., was agent of defendant for like purposes and

defendant agreed to pay said Bank of California,

N. A., the whole of its compensation for acting as

such escrow agent.

13. In a certain action in this court numbered

3075 and entitled E. E. Powell, Plaintiff, vs. Ham-
mon Consolidated Gold Fields, a corporation the

defendant herein, it was finally adjudged by a final

judgment duly given, made and entered by this

Court on September 17th, 1928, that said E. E.

Powell, plaintiff, who is also plaintiff in this action,

was entitled to recover, and he did by said judgment

recover from the defendant herein, the entire bal-

ance of royalty and/or minimum annual payment

due said E. E. Powell on December 1st, 1927, from

said defendant Hammon Consolidated Gold Fields,

on said contracts, Exhibit One and Exhibit Two,

amounting to $25,000.00 less the sum of $527.79

theretofore voluntarily paid thereon by defendant,

and also the entire royalty and/or minimum annual

payment due said E. E. Powell on December 1st,

1927, from defendant Hammon Consolidated Gold

Fields on said contracts Exhibit One and Exhibit

Six, amounting to $10,000.00, and it was thereby
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finally adjudged that the said contracts Exhibit One

and Exhibit Two and Exhibit Six were valid and

enforceable contracts when executed, and that the

same were in force, and had not been terminated up

to and including the 29th day of December, 1927,

and in and by said judgment, the defendant is es-

topped to allege and claim otherwise. In said ac-

tion in this court, numbered 3075, the said defend-

ant Hammon Consolidated Gold Fields duly

appeared and the said judgment has been finally

affirmed on appeal by the United States Circuit

Court of Appeals for the Ninth Circuit, and the

mandate of said Circuit Court of Appeals affirming

said judgment has been duly filed in said cause in

this court.

14. The Nome Dredging Trust, has, and its trus-

tees have fully done, and performed all things pro-

vided by said contract Exhibit One to plaintiff's

complaint on their part to be done and performed.

[344]

15. All the allegations of Paragraph III of the

second answer and defense to plaintiff's first cause

of action are by the Court found not true.

16. All the allegations of Paragraph II of the

third answer and defense to plaintiff's first cause of

action, are by the Court found not true, except the

allegation that Exhibit One was executed in the

State of Washington.

17. All the allegations of Paragraph III of the

fourth answer and defense to plaintiff's first cause

of action are by the Court found not true.
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18. All the allegations of Paragraph III of the

fifth answer and defense to plaintiff's first cause of

action are by the Court found not true.

19. All the allegations of Paragraph III of the

sixth answer and defense to plaintiff's first cause of

action are by the Court found not true.

20. All the allegations of Paragraph III of the

second answer and defense to plaintiff's second

cause of action, are by the Court found not true.

21. All the allegations of Paragraph II of the

third answer and defense to plaintiff's second cause

of action, are by the Court found not true, except

the allegation that Exhibit One was executed in the

State of Washington.

22. All the allegations of Paragraph III of the

fourth answer and defense to plaintiff's second

cause of action, are by the Court found not true.

23. All the allegations of Paragraph III of the

fifth answer and defense to plaintiff's second cause

of action, are by the Court found not true.

24. All the allegations of Paragraph III of the

sixth answer and defense to plaintiff's second cause

of action are by the Court found not true. [345]

All the foregoing findings of fact shall apply to

both the first and second causes of action set forth

in plaintiff's complaint. And as conclusions of law

from the foregoing facts, and the facts admitted by

the pleadings, the Court finds:

1. The contract. Exhibit One to plaintiff's com-

plaint, is a valid and enforceable contract of lease

between the trustees of the Nome Dredging Trust,

as lessors, and defendant as lessee, and said trust
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was not required by the laws of Alaska to pay any

corporate tax or to file any papers to give it stand-

ing as an entity.

2. Said contract of lease was not surrendered or

terminated as alleged by defendant in its answer,

but continued in full force and effect during the en-

tire year of 1928, and was still in full force and

effect at the time of filing plaintiff's complaint

herein.

3. The contract, Exhibit Two to plaintiff's com-

plaint, is a valid and enforceable contract of lease

originally made by E. E. Powell as lessor and Nome
Dredging Trust and its trustees as lessees. The

obligations of Nome Dredging Trust, and its trus-

tees thereunder, have been assumed by defendant by

virtue of the provisions of said contract Exhibit

One.

4. Said contract of lease. Exhibit Two, was not

surrendered or terminated as alleged by defendant

in its answer, but continued in full force and effect

during the entire year 1928, and was still in full

force and effect at the time of filing plaintiff's com-

plaint herein.

5. There is due to plaintiff from defendant on

said contract of lease Exhibit Two, the whole of the

royalty and/or minimum annual payment falling

due thereon on December 1st, 1928, amounting to

$25,000 and plaintiff is entitled to judgment against

defendant therefor on the first count or cause of ac-

tion set forth in his complaint herein, together with

interest thereon from December 1st, 1928, at eight

per cent per annum and costs of suit.
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6. The contract, Exhibit Six to plaintiff's com-

plaint, is a valid and enforceable contract of lease

originally made by E. E. Powell [346] as lessor

and Nome Dredging Trust and its trustees as

lessees. The obligations of Nome Dredging Trust,

and its trustees thereunder, have been assumed by

defendant by virtue of the provisions of said con-

tract Exhibit One.

7. Said contract of lease, Exhibit Six, was not

surrendered or terminated as alleged by defendant

in its answer, but continued in full force and effect

during the entire year 1928, and was still in full

force and effect at the time of filing plaintiff's com-

plaint herein.

8. There is due to plaintiff from defendant on

said contract of lease. Exhibit Six, the whole of the

royalty and/or minimum annual payment falling

due thereon on December 1st, 1928, amounting to

$10,000 and plaintiff is entitled to judgment against

defendant therefor on the second cause or count of

action set forth in his complaint herein, together

with interest thereon from December 1st, 1928, at

eight per cent per annum and costs of suit.

Let judgment be entered accordingly for the total

sum of $35,000.00 with interest thereon from the 1st

day of December, 1928, at the rate of eight per cent

per annum, and costs of suit.

Done in open court this 19th day of October,

1929.

(Signed) G. J. LOMEN,
Judge of the District Court, Territory of Alaska,

Second Division. [347]
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Thereupon the defendant duly excepted to the

findings of fact and conclusions of law so signed and

filed by the Court as follows:

1. The defendant excepted to finding No. 1, read-

ing as follows

:

"1. Nome Dredging Trust is and was at all

times in the complaint mentioned, an unincor-

porated association formed by trust agreement

duly executed and acknowledged. Said Nome
Dredging Trust was created by the contract and

trust agreement a true copy of which is an-

nexed to and made a part of defendant's An-

swer and marked Exhibit 'A' thereto. Said

trust agreement was executed and acknowl-

edged by E. E. Powell as trustee, party of the

first part thereto, at Nome in the Territory of

Alaska, on July 29th, 1922, and by F. S. Powell

and George W. Dutton, second parties thereto,

on the 24th day of August, 1922, at Seattle,

King County, Washington. In accordance with

the provisions of said trust agreement said

E. E. Powell, trustee, did on the 26th day of

August, 1922, by deed and bill of sale, in writ-

ing, duly executed and acknowledged, convey

to F. S. Powell and Geo. W. Dutton, in their

capacity as trustees of said Nome Dredging

Trust, all the real and personal property de-

scribed in said Exhibit 'A' to defendant's An-

swer, being the same real and personal prop-

erty described in Schedule 'A' to Exhibit One

to plaintiff's complaint. At the time the con-

tracts set forth m the plaintiff 's complaint were
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executed, F. S. Powell and Geo. W. Button

were the sole trustees of said Nome Dredging

Trust, but thereafter on the 21st day of July,

1925, the number of tmstees of said Nome
Dredging Trust was regularly increased to

three, and plaintiff E. E. Powell was thereupon

elected and appointed one of the trustees

thereof, and at the time of the commencement

of this action, said F. S. Powell, Geo. W. Dut-

ton, and E. E. Powell were and they ever since

have been, and now are, all the trustees of said

Nome Dredging Trust."

and an exception was allowed.

2. The defendant excepted to that part of finding

No. 2 reading as follows

:

"2. The business and affairs of said Nome
Dredging Trust have never been liquidated or

closed, nor has any of the mining claims or real

property described in Exhibit One to plaintiff's

complaint, and schedules 'A,' 'B,' 'C,' and 'D'

thereto, nor any interest therein, nor the claims

against defendant thereon for the royalty

and/or minimum annual payments for the year

1928, been distributed among or conveyed or

transfeiTed to the beneficiaries of said Nome
Dredging Trust, the holders of its shares. The

said Trustees of said Nome Dredging Trust

have ever smce the expiration of five years

from August 24, 1927, continued in office as

such trustees for the purpose of wdnding up

their affairs and liquidating the assets of the
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said Nome Dredging Trust and said duties have

not been fully performed, and said trustees

have at all times since the 26th day of August,

1927, held and they do still hold as such trus-

tees the full, legal title and ownership of all

the said property of said Nome Dredging Trust,

both real and personal, and none thereof, has

ever been divided among or transferred or con-

veyed to the beneficiaries of said trust, the

owners of its shares."

and an exception was allow^ed.

3. The defendant excepted to finding No. 3, read-

ing as follows:

"3. The Alaska Dredging Company is and

was at all times mentioned in plaintiff's com-

plaint a corporation organized and existing un-

der the laws of the State of Washington."

and an exception was allowed. [348]

4. Defendant excepted to finding No. 5, reading

as follows:

"5. That certain sentence contained in Ex-

hibit Two to plaintiff's complaint, reading:

'Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the

actual cost thereof, in such event will be added

to the purchase price,' was inserted in said

contract, Exhibit Two, with the knowledge, con-

sent and approval, and at the request of the
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defendant and its then President, W. P. Ham-
mon, and said instrument containing said para-

graph was actually prepared by defendant's

counsel under defendant's direction and con-

trol and its execution was actually witnessed by

defendant's said counsel, and defendant did,

at the time that it signed and approved the

escrow instructions, Exhibit Five, to plaintiff's

complaint, actually know and have notice that

said instrument. Exhibit Two, contained the

above quoted sentence, and then and there ac-

quiesced therein and waived all objections

thereto."

and an exception was allowed.

5. Defendant excepted to finding No. 6 reading

as follows:

"6. On July 23, 1923, a written instrument

in the form prescribed by Exhibit One to plain-

tiff's complaint, and covering the properties

described in Schedule 'B' thereto, was exe-

cuted by Alaska Dredging Company as first

part and Geo. W. Dutton and F. S. Powell as

trustees of Nome Dredging Trust as second

parties. Said written instrument was signed,

executed and acknowledged in the same man-

ner as the instrument. Exhibit Six, to plain-

tiff's complaint, except that instead of being

signed, executed and acknowledged by E. E.

Powell as party of the first part thereto, it

was signed, executed and acknowledged by

Alaska Dredging Company as party of the

first thereto, and was signed and executed by
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the parties of the second part thereto in the

form following:

Nome Dredging Trust,

By F. S. Powell,

Trustee and President,

And Geo. W. Button, Seal.

Trustee and Secretary.'

Said instrument was signed, executed and ac-

knowledged by said F. S. Powell and Geo. W.
Button in the manner and form aforesaid on

July 23, 1923, and was mutatis mutandis identi-

cal with said Exhibit Six."

and an exception was allowed.

6. Befendant excepted to that part of finding

No. 7 reading as follows

:

"7. Upon the execution and delivery of the

contract, Exhibit One, to the complaint, and

not later than August 15, 1923, the defendant

Hammon Consolidated Gold Fields took pos-

session of all the real and personal property

described in the said contract, Exhibit One,

and the Schedules 'A,' 'B,' 'C,' and 'B,'

thereto and commenced the performance of the

leases thereby created, and so continued in the

possession of all said pi'operty, and in the per-

formance of said leases until subsequent to Be-

cember 29, 1927."

and an exception was allowed.

7. Befendant excepted to finding No. 8 reading

as follows: [349]
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'^8. Plaintiff has not, neither has Nome
Dredging Trust, nor Alaska, Dredging Com-

pany agreed to accept or accepted the attempted

surrender of said contract, Exhibit One, and the

plaintiff has not, neither has Nome Dredging

Trust, nor Alaska Dredging Company, at any

time taken or accepted possession of any of the

real or personal property described in said con-

tract. Exhibit One, and the Schedules 'A,'

*B,' and 'C,' and 'D' thereto. The plaintiff

has not at any time agreed, and does not now

agree, to the said attempted surrender and

termination of defendant's liability to him cre-

ated by the execution of said contracts, Exhibit

Two and Exhibit One, and Exhibit Six, and

neither the plaintiff nor said Nome Dredging

Trust, have ever taken or accepted possession

of any part of the real or personal property

described in said contracts. Said notice of

surrender did not operate as a surrender

or termination of said or any agreement con-

tained in said instrument of which Exhibit One

is a copy, and did not release defendant of all

or any liability under said instrument. Said

contracts Exhibit One, Exhibit Two, and Ex-

hibit Six, were at the time of the commence-

ment of this action, in full force and effect, as

was likewise the other lease, executed pursuant

to, and in accordance with, the provisions of

Exhibit One, covering the properties described

in Schedule 'B,' thereto,

and an exception was allowed.
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8. Defendant excepted to that part of finding

No. 9 reading as follows:

'

' 9. Said royalty .... was so paid and

deposited by the Hanunon Consolidated Gold

Fields to the credit of the Alaska Dredging

Company without and not upon an}^ condition

whatever. Alaska Dredging Company did not,

by accepting said payments, agree to or ac-

cept any conditions whatever, and did not

thereby agree that said contract, Exhibit One,

or any of the said other leases were surrendered

or terminated, and neither did the Nome Dredg-

ing Trust, nor its trustees, in its behalf, nor

plaintiff, so agree by reason of the payment of

said money to, or the acceptance thereof, by

said Alaska Dredging Company. Neither

Nome Dredging Trust nor its trustees, nor

plaintiff, nor Alaska Dredging Company, be-

came or were in any manner, or to any extent,

estopped by the payment and receipt of said

money. '

'

and an exception was allowed.

9. Defendant excepted to that part of finding

No. 10 reading as follows

:

"10 Said payment was not in

full of all claims and demands of said E. E.

Powell against defendant, nor any claim or

demand other than said judgment for balance

of royalties and/or minimum payments due

said E. E. Powell for the year, 1927."
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10. Defendant excepted to finding No. 12 read-

ing as follows

:

^'12. The Bank of California, N. A. was not

the agent of plaintiff, nor of the Nome
Dredging Trust, nor of Alaska Dredging

Company, except as escrow agent to per-

form the duties provided by the escrow instruc-

tions set forth as exhibits to plaintiff's com-

plaint. Said Bank of California, N. A. was

agent of defendant for like purposes and de-

fendant agreed to pay said Bank of California,

N. A., the whole of its compensation for acting

as such escrow agent."

and an exception was allowed. [350]

11. Defendant excepted to finding No. 13 reading

as follows:

"13. In a certain action in this court nimi-

bered 3075 and entitled E. E. Powell, plain-

tiff, vs. Hammon Consolidated Gold Fields, a

corporation, the defendant herein, it was finally

adjudged by a final judgment duly given, made

and entered by this court on September 17th,

1928, that said E. E. Powell, plaintiff, who is

also plaintiff in this action, was entitled to re-

cover, and he did by said judgment recover

from the defendant herein, the entire balance

of royalty and/or minimum annual payment

due said E. E. Powell on December 1st, 1927,

from said defendant Hammon Consolidated

Oold Fields, on said contracts. Exhibit One

and Exhibit Two, amounting to $25,000.00 less
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the sum of $527.79 theretofore voluntarily paid

thereon by defendant, and also the entire roy-

alty and/or minimum annual payment due said

E. E. Powell on December 1st, 1927, from de-

fendant Hammon Consolidated Gold Fields on

said contracts Exhibit One and Exhibit Six,

amounting to $10,000.00, and it was thereby

finally adjudged that the said contracts Ex-

hibit One and Exhibit Two and Exhibit Six

were valid and enforceable contracts when

executed, and that the same were in force, and

had not been temiinated up to and including

the 29th day of December, 1927, and in and by

said judgment, the defendant is estopped to

allege and claim otherwise. In said action in

this Court, numbered 3075, the said defendant

Hammon Consolidated Gold Fields duly ap-

peared and the said judgment has been finally

affirmed on ai)peal by the United States Circuit

Court of Appeals for the Ninth Circuit, and

the mandate of said Circuit Court of Appeals

affirming said judgment has been duly filed in

said Cause in this Court. '

'

and an exception was allowed.

12. Defendant excepted to finding No. 14 read-

ing as follows

:

''14. The Nome Dredging Trust has, and its

trustees have fully done, and performed all

things provided by said contract. Exhibit One,
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to plaintiff's complaint on their part to be done

and performed."

and an exception was allowed.

13. Defendant excepted to each of the findings

numbered 15, 16, 17, 18, 19, 20, 21, 22, 23, and 24,

and exceptions were allowed.

14. Defendant excepted to the first conclusion of

law signed by the Court reading as follows

:

"1. The contract, Exhibit One, to plainitff's

complaint, is a valid and enforceable contract

of lease between the trustees of the Nome
Dredging Trust, as lessors, and defendant as

lessee, and said trust was not required by the

laws of Alaska to pay any corporate tax or to

file any papers to give it standing as an endity/^

and an exception was allowed.

15. Defendant excepted to the second conclusion

of law signed by the Court reading as follows

:

*'2. Said contract of lease was not surren-

dered or terminated as alleged by defendant in

its answer, but continued in full force and effect

during the entire year of 1928, and was still in

full force and effect at the time of filing plain-

tiff's complaint herein."

and an exception was allowed. [351]

16. Defendant excepted to the third conclusion

of law signed by the Court reading as follows:

"3. The contract, Exhibit Two, to plaintiff's

complaint, is a valid and enforceable contract

of lease originally made by E. E. Powell as
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lessor and Nome Dredging Trust and its trus-

tees as lessees. The obligations of Nome
Dredging Trust, and its trustees thereunder,

have been assumed by defendant by virtue of

the provisions of said contract Exhibit One."

and an exception was allowed.

17. Defendant excepted to the fourth conclu-

sion of law signed b}^ the Court reading as follows:

"4. Said contract of lease, Exhibit Two, was

not surrendered or terminated as alleged by de-

fendant in its Answer, but continued in full

force and effect at the time of filing plaintiff's

complaint herein,"

and an exception was allowed.

18. Defendant excepted to the fifth conclusion

of law signed by the Court reading as follows

:

"5. There is due to plaintiff from defendant

on said contract of lease, Exhibit Two, the

whole of the royalty and/or minimum annual

payment, falling due thereon on December 1st,

1928, amounting to $25,000, and plaintiff is en-

titled to judgment against defendant therefor

on the First Count or Cause of Action set forth

in this complaint herein, together with interest

thereon from December 1st, 1928, at 8% per

anniun and costs of suit."

and an exception was allowed.

19. Defendant excepted to the sixth conclusion

of law signed by the Court and reading as follows

:
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''6. The contract, Exhibit Six to plaintiff's

complaint, is a valid and enforceable contract

of lease originally made by E. E. Powell as

lessor and Nome Dredging Trust and its trus-

tees as lessees. The obligations of Nome
Dredging Trust, and its trustees thereunder,

have been assumed by defendant by virtue of

the provisions of said contract Exhibit One."

and an exception was allowed.

20. Defendant excepted to the seventh conclu-

sion of law signed by the Court reading as follows:

"7. Said contract of lease, Exhibit Six, was

not surrendered or terminated as alleged by

defendant in its Answer, but continued in full

force and effect during the entire year of 1928,

and was still in full force and effect at the time

of filing plaintiff's complaint herein."

and an exception was allowed.

21. Defendant excepted to the eighth conclu-

sion of law signed by the Court reading as follows:

'

' 8. There is due to plaintiff from defendant

on said contract of lease. Exhibit Six, the whole

of the royalty and/or minimum annual payment

falling due thereon on December 1st, 1928,

amounting to $10,000.00 [352] and plaintiff

is entitled to judgment against defendant there-

for on the Second Count or Cause of Action

set forth in his complaint herein, together with

interest thereon from December 1st, 1928, at

8% per annum and costs of suit. Let judgment

be entered accordingly for the total sum of
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$35,000.00 with interest thereon from the 1st

day of December, 1928, at the rate of 8% per

annum, and costs of suit."

and an exception was allowed.

22. The defendant excepted to order of the Court

directing judgment to be entered against the de-

fendant in accordance with the findings filed for the

total sum of $35,000.00 with interest since Decem-

ber 1st, 1928, at 8% per annum and costs, and an

exception was allowed.

Thereafter and on the 23d day of October, the

Court signed and filed a judgment in favor of the

plaintiff and against the defendant in accordance

with its said findings of fact and conclusions of law,

which said judgment is set out in full in the certi-

fied transcript herein.

The defendant duly excepted to the signing and

filing of the said judgment and an exception was

allowed.

Now in the furtherance of justice and that right

may be done, defendant presents the foregoing as

its bill of exceptions in this cause and pray that

the same may be settled and allowed by the Court.

PILLSBURY, MADISON & SUTRO,
ROBERT L. McWILLIAMS,
O. D. COCHRAN,
Attorneys for Defendant. [353]

ORDER SETTLING AND ALLOWING BILL
OF EXCEPTIONS.

The foregoing bill of exceptions having been

served, filed, and presented for settlement, and being
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found to be full, true, and correct, is now settled,

allowed, and signed by the Judge who heard said

cause on this the 14 day of Nov., 1929, being a regu-

lar day of the general term of the District Court for

the Territory of Alaska, Second Division, begun

and holden at the city of Nome, commencing on the

19th day of January, 1929.

G. J. LOMEN,
District Judge.

Service by receipt of copy of foregoing bill of ex-

ceptions admitted this 14th day of Nov., 1929.

IRA D. ORTON,
LYONS and ORTON,

Attys. for Plf.

O. K.—May be signed.

IRA D. ORTON,
Atty. for Plf. [354]

[Endorsed] : Filed November 14, 1929. [355]

[Title of Court and Cause.]

PETITION FOR ORDER ALLOWING AP-
PEAL.

Comes now the defendant above named and feel-

ing itself aggrieved by the final judgment and order

made and entered in the above-entitled court and

cause upon the 23d day of October, 1929, in favor

of said plaintiff and against the said defendant for

the recovery of the sum of $37,500.82, and costs

taxed at $18.50, wdth interest thereon at the rate



416 Hammon Consolidated Gold Fields

of eight per cent per annum from the date of said

judgment, and does hereby appeal from said final

judgment and order and from the whole and every

part thereof to the United States Circuit Court of

Appeals for the Ninth Circuit, and pray that this

its appeal may be allowed.

That the transcript of the proceedings and evi-

dence upon which said final judgment and order

was made, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit.

Defendant further prays for an order of this

Court fixing the amount of bond to be given upon

said appeal to operate as a cost and supersedeas

bond.

Dated at Nome, Alaska, this the 14 day of Nov.,

1929.

PILLSBURY, MADISON & SUTRO,
ROBERT L. McWILLIAMS, [356]

O. D. COCHRAN,
Attorneys for Defendant.

Service of the above and foregoing petition for

an order allowing appeal is acknowledged by a re-

ceipt of a copy thereof, this the 14 day of Nov.,

1929.

IRA D. ORTON,
LYONS & ORTON,
Attorneys for Plaintiff.

[Endorsed]: Filed November 14, 1929. [357]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the defendant, Hammon Consolidated

Gold Fields, a corporation, and assigns the follow-

ing errors upon which it will rely in prosecuting

its appeal from the final judgment in the above-

entitled court and cause made and entered on the

23 day of October, 1929, to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

First. The Court erred in denying defendant's

motion for an order requiring plaintiff to make

Ms complaint more definite and certain in the par-

ticulars specified in defendant's motion filed herein.

Second. The Court erred in denying defendant's

motion for an order striking from plaintiff's com-

plaint all and every part of Paragraph XIII

thereof in both the first and second cause of action.

Third. The Court erred in overruling the de-

murrer interposed by defendant to the complaint

of plaintiff herein, and to each cause of action

pleaded in said complaint.

Fourth. The Court erred in overruling the ob-

jection of defendant to the admission in evidence

of Plaintiff's Exhibit "B," being the minutes of

the first business meeting of the alleged Nome
Dredging Trust.

Fifth. The Court erred in overruling the ob-

jection of defendant to the admission in evidence

of Plaintiff" 's Exhibit "C," being the minutes of
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the meeting of September 25tli, 1925, of the alleged

Nome Dredging Trust. [358]

Sixth. The Court erred in overmling the ob-

jection of defendant to the admission in evidence

of Plaintiff's Exhibit ''D," being a certified copy

of a deed and bill of sale between E. E. Powell, as

party of the first part and F. S. Powell and G. W.
Dutton, trustees of the Nome Dredging Trust as

parties of the second part, purporting to convey

to said grantees the real and personal property de-

scribed in the Declaration of Trust pleaded in de-

fendant's answer, and purporting to create the

Nome Dredging Trust.

Seventh. The Court erred in overruling the ob-

jection of defendant to the admission in evidence

of the certified copies of two patents from the

United States to F. S. Powell and G. W. Dutton,

trustees, of the Nome Dredging Trust; and of the

certified copy of a patent to Ellis E. Powell, all

covering and embracing certain placer mining

claims included among the properties described in

plaintiff's complaint.

Eighth. The Court erred in overruling the ob-

jections of defendant to the admission in evidence

of Exhibits "E," "F," ''G," and "H," being

caveat notices of leases and options dated July 10,

1923, and to the admission in evidence of each of

said exhibits.

Ninth. The Court erred in overruling the ob-

jection of defendant to certain testimony of E. E.

Powell, witness on behalf of the plaintiff, as fol-

lows :
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**Mr. ORTON.—Referring to this property

which is deseril)ecl in Schedule 'A' of Exhibit

One. did the Nome Dredging- Trust convey this

property to the beneficiaries of the trust *?

Mr. McWILLIAMS.—Objected to as irrele-

vant and immaterial, and not in any way bind-

ing or affecting the defendant in this case.

The COURT.—The objection is overruled.

I want to let it appear in this case that the

trust still has the properties that have not

been disbursed, including the property in ques-

tion.

Exception allowed.

A. No, sir."

Tenth. The Court erred in overruling the ob-

jection of defendant to certain testimony of E. E.

Powell, witness on behalf of the plaintiff, as fol-

lows :

"Q. Have the trustees of the Nome Dredg-

ing Trust, that is, youi^elf, F. S. Powell and

G. W. Dutton ever transferred to the bene-

ficiaries the claim against the defendant upon

which this suit is founded?

Mr. McWILLIAMS.—Objected to as irrele-

vant and immaterial, and not in any way bind-

ing or aifecting the defendant in this case.

The COURT.—Same ruling.

Exception allowed.

A. No, sir."

Eleventh. The Court erred in overruling the

objection of defendant to certain testimony of
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E. E. Powell, witness on behalf of the [359]

plaintiff, as follows

:

"Q. Has the business of the Nome Dredging

Trust been regularly settled?

Mr. McWILLIAMS.—Objected to as irrele-

vant and immaterial, and not in any way bind-

ing or affecting the defendant in this case.

The COURT.—Same ruling.

Exception allowed.

A. No, sir."

Twelfth. The Court erred in overruling the ob-

jection of defendant to certain testimony of E. E.

Powell, witness on behalf of the plaintiff, as fol-

lows:

"Q. In 1925, did you ever take possession

of this property or any part of it for the

Nome Dredging Trust?

Mr. McWILLIAMS.—Objected to as calling

for the conclusion of the witness.

The COURT.—I think that this is a fact

that may be shown.

Exception allowed.

A. No, sir. None of the trustees took pos-

session of the property. Neither Mr. Powell

nor Mr. Dutton has ever been in the Territory

of Alaska since that time."

Thirteenth. The Court erred in overruling the

objection of defendant to certain testimony of E. E.

Powell, witness on behalf of the plaintiff, as fol-

lows:

"Q. Did you ever, at any time, since the
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execution of this lease, take or hold possession

of that i^roperty, or any part thereof?

Mr. McWILLIAMS.—Same objection as

calling for the conclusion of the witness.

T^he COURT.—Objection overruled.

Exception allowed.

A. No, sir."

Fourteenth. The Court erred in overruling the

objection of defendant to certain testimony of

E. E. PowtII, witness on behalf of the plaintiff,

as follows:

"Q. Did the Alaska Dredging Company take

possession of any part of the property de-

scribed in Schedule 'B' to Exhibit One?

Mr. McWILLIAMS.—Same objection, and

because irrelevant and immaterial.

The COURT.- -Did you say you were Gen-

eral Manager and in charge?

A. Yes, sir.

The COURT.—He may answer.

Exception allowed.

A. No, sir. We have never taken posses-

sion in any way. '

'

Fifteenth. The Court erred in overruling the

objection of the defendant to the admission in evi-

dence of Plaintiff's Exhibits *'0," "P," ''Q," "R,"
and *'S," and to the admission in evidence of each

of said exhibits, being the complaint, demurrer,

order overruling demurrer, [360] judgment and

mandate in the action No. 3075 on the files of the

trial court, and being entitled "E. E. Pow^ell vs.
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Hammon Consolidated Gold Fields, a Corporation,

Defendant."

Sixteenth. The Court erred in denying the mo-

tion of the defendant for a nonsuit as to plaintiff's

first and second causes of action alleged in his com-

plaint, which motion was made at the close of the

evidence of the plaintiff.

Seventeenth. The Court erred in refusing the

defendant's request that the Court declare the law

to be, that under the pleadings and the evidence

the plaintiff was not entitled to recover against the

defendant, Hammon Consolidated Gold Fields, and

in refusing to declare that the decision and judg-

ment of the Court was in favor of said defendant,

and in announcing its decision in favor of the plain-

tiff and against the defendant.

Eighteenth. The Court erred in refusing to

make the special findings requested of and sub-

mitted to it by the defendant, and in refusing to

make each and every of such findings, and in re-

fusing the conclusion of law submitted to it by the

defendant.

Nineteenth. The Court erred in making its

special finding No. 1 as follows

:

"1. Nome Dredging Trust is and was at all

times in the complaint mentioned, an unincor-

porated association formed by trust agreement

duly executed and acknowledged. Said Nome
Dredging Trust was created by the contract

and trust agreement a true copy of which is

annexed to and made a part of defendant's

answer and marked Exhibit 'A' thereto. Said
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trust agreement was executed and acknowl-

edged l)y E. \\. Powell as trustee, party of the

first part thereto, at Nome in the Territory of

Alaska, on July 29th, 1922, and by F. S. Powell

and George W. Diitton, second parties thereto,

on the 24th day of August, 1922, at Seattle,

King County, Washington. In accordance

with the provisions of said trust agreement

said E. E. Powell, trustee, did on the 26th day

of August, 1922, by deed and bill of sale, in

writing, duly executed and acknowledged, con-

vey to F. S. Powell and Geo. W. Dutton, in

their (•ai)acity as ti'ustees of said Nome Dredg-

ing Trust, all the real and personal property

described in said Exhibit 'A' to defendant's

answer, jjeing the same real and personal prop-

erty described in Schedule 'A' to Exhibit One

to plaintiff's complaint. At the time the con-

tracts set forth in the plaintiff's complaint

w^ere executed, F. S. Powell and Geo. W. Dut-

ton were the sole trustees of said Nome [361]

Dredging Trust, but thereafter on the 21st

day of July, 1925, the number of trustees of

said Nome Dredging Trust was regularly in-

creased to three, and plaintiff E. E. Powell was

thereupon elected and appointed one of the

trustees thereof, and at the time of the com-

mencement of this action, said F. S. Powell,

Geo. W. Dutton, and E. E. Powell were and

they evei- since have been, and now are, all

the trustees of said Nome Dredging Trust."
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Twentieth. The Court erred in making that part

of its special finding- No. 2 as follows:

"2. The business and affairs of said Nome
Dredging Trust have never been liquidated or

closed, nor has any of the mining claims or

real property described in Exhibit One to

plaintiff's complaint, and Schedules 'A,' 'B,'

*C,' and 'D' thereto, nor any interest therein,

nor the claims against defendant thereon for

the royalty and/or minimum annual payments

for the year 1928, been distributed among or

conveyed or transferred to the beneficiaries of

said Nome Dredging Trust, the holders of its

shares. The said trustees of said Nome
Dredging Trust have ever since the expiration

of five years from August 24, 1927, continued

in office as such trustees for the purpose of

winding up their affairs and liquidating the

assets of the said Nome Dredging Trust and

said duties have not been fully performed, and

said trustees have at all times since the 26th

day of August, 1927, held and they do still hold

as such trustees the full, legal title and owner-

ship of all the said property of said Nome
Dredging Triist, both real and personal, and

none thereof, has ever been divided among or

transferred or conveyed to the beneficiaries of

said trust, the owners of its shares."

Twenty-first. The Court erred in making its

special finding No. 3 as follows

:

"3. The Alaska Dredging Company is and

was at all times mentioned in plaintiff's com-
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plaint a corporation organized and existing

under the laws of the State of Washington."

Twenty-second. The Court erred in making its

special finding No. 5 as follows:

"5. That certain sentence contained in Ex-

hibit Two to plaintiff's complaint, reading:

'Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the ac-

tual cost thereof, in such event will be added

to the purchase price.' was inserted in said

contract. Exhibit Two, with the knowledge,

consent and approval, and at the request of

the defendant and its then President, W. P.

Hammon, and said instrument containing said

paragraph was actually prepared by defend-

ant's counsel under defendant's direction and

control and its execution was actually wit-

nessed by defendant's said counsel, and de-

fendant did, at the time that it signed and ap-

proved the escrow instructions. Exhibit Five,

to plaintiff's complaint, actually know and

have notice that said instrument. Exhibit Two,

contained the above quoted sentence, and then

and there acquiesced therein and waived all

objections thereto." [362]

Twenty-third. The Court erred in making its

special finding No. 6 as follows:
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''6. On July 23, 1923, a written instrument

in the form prescribed by Exhibit One to

plaintiff's complaint, and covering the prop-

erties described in Schedule 'B' thereto, was

executed by Alaska Dredging Company as

first part and Geo. W. Button and F. S.

Powell as trustees of Nome Dredging Trust

as second parties. Said written instrument

was signed, executed and acknowledged in the

same manner as the instrument. Exhibit Six,

to plaintiff's complaint, except that instead of

being signed, executed and acknowledged by

E. E. Powell as party of the first part thereto,

it was signed, executed and acknowledged by

Alaska Dredging Company as party of the

first part thereto, and was signed and executed

by the parties of the second part thereto in

the form following:

'Nome Dredging Trust.

By F. S. Powell,

Trustee and President,

And Geo. W. Dutton, Se^il.

Trustee and Secretary.'

Said instrument was signed, executed and

acknowledged by said F. S. Powell and Geo.

W. Dutton in the manner and form aforesaid

on July 23, 1923, and was mutatis mutandis

identical with said Exhibit Six."

Twenty-fourth. The Court erred in making its

special finding No. 7 as follows:

"7. Upon the execution and delivery of the

contract. Exhibit One, to the complaint, and
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not later than August 15, 1923, the defendant

Hammon Consolidated Gold Fields took pos-

session of all the real and personal property

described in the said contract, Exhi]nt One,

and the Schedules 'A,"B,"C,' and 'D,' thereto

and commenced the performance of the leases

thereby created, and so continued in the pos-

session of all said property, and in the per-

formance of said leases until subsequent to

December 29, 1927."

Twenty-fifth. The Court erred in making its

special finding No. 8 as follows

:

"8. Plaintiff has not, neither has Nome
Dredging Trust, nor Alaska Dredging Com-

pany, agreed to accept or accepted the at-

tempted surrender of said contract. Exhibit

One, and the plaintiff has not, neither has

Nome Dredging Trust, nor Alaska Dredging

Company, at any time taken or accepted pos-

session of any of the real or personal prop-

erty described in said contract. Exhibit One,

and the Schedules 'A,"B,"C,' and 'D' thereto.

The plaintiff has not at any time agreed, and

does not now agree, to the said attempted sur-

render and termination of defendant's liability

to him created by the execution of said con-

tracts. Exhibit Two and Exhibit One, and Ex-

hibit Six, and neithei* the plaintiff nor said

Nome Dredging Trust, have ever taken or ac-

cepted possession of any part of the real or

personal property described in said contracts.
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[363] Said notice of surrender did not oper-

ate as a surrender or termination of said or

any agreement contained in said instrument of

which Exhibit One is a copy, and did not re-

lease defendant of all or any liability under

said instrument. Said contracts, Exhibit One,

Exhibit Two, and Exhibit Six, were at the time

of the commencement of this action, in full

force and effect, as was likewise the other lease,

executed pursuant to, and in accordance with,

the provisions of Exhibit One, covering the

properties described in Schedule 'B,' thereto."

Twenty-sixth. The Court erred in making that

part of its special finding No. 9 as follows;

*'9. Said royalty .... was so paid and

deposited by the Hammon Consolidated Gold

Fields to the credit of the Alaska Dredging

Company without and not upon any condition

whatever. Alaska Dredging Company did not,

by accepting said pajanents, agTee to or accept

any conditions whatever, and did not thereby

agree that said contract, Exhibit One, or any of

the said other leases were surrendered or ter-

minated, and neither did the Nome Dredging

Trust, nor its trustees, in its behalf, nor plain-

tiff, so agree by reason of the payment of said

money to, or the acceptance thereof, by said

Alaska Dredging Company. Neither Nome
Dredging Trust nor its trustees, nor plaintiff,

nor Alaska Dredging Company, become or were
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in any manner, or to any extent, estopped by

the payment and receipt of said money."

Twenty-seventh. The Court erred in making that

part of its special finding No. 10 as follows

:

*M0 Said payment was not in

full of all claims and demands of said E. E.

Powell against defendant, nor any claim or de-

mand other than said judgment for balance of

royalties and/or minimum payments due said

E. E. Powell for the year, 1927."

Twenty-eighth. The Court erred in making its

special finding No. 12 as follows:

"12. The Bank of California, N. A., was not

the agent of plaintiff, nor of the Nome Dredg-

ing Trust, nor of Alaska Dredging Company,

except as escrow agent to perfomi the duties

provided by the escrow instructions set forth as

exhibits to plaintiff' 's complaint. Said Bank

of California N. A. was agent of defendant for

like purposes and defendant agreed to pay said

Bank of California, N. A., the whole of its com-

pensation for acting as such escrow agent."

Twenty-ninth. The Court erred in making its

special finding No. 13 as follows

:

**13. In a certain action in this court num-

bered 3075 and entitled E. E. Powell, plaintiff,

vs. Hammon Consolidated [364] Gold Fields,

a corporation, the defendant herein, it was fi-

nally adjudged by a final judgment duly given,

made and entered by this Court on September

17th. 192«, that said E. E. Powell, plaintiff,
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who is also plaintiff in this action, was entitled

to recover, and he did by said judgment recover

from the defendant herein the entire balance

of royalty and/or minimum annual payment

due said E. E. Powell on December 1st, 1927,

from said defendant Hammon Consolidated

Gold Fields, on said contracts, Exhibit One and

Exhibit Two, amounting to $25,000.00 less the

sum of $527.79 theretofore voluntarily paid

thereon by defendant, and also the entire roy-

alty and/or minimum annual payment due said

E. E. Powell on December 1st, 1927, from de-

fendant Hammon Consolidated Gold Fields on

said contracts Exhibit One and Exhibit Six,

am.ounting to $10,000.00 and it was thereby

finally adjudged that the said contracts Exhibit

One and Exliibit Two and Exhibit Six were

valid and enforceable contracts when executed,

and that the same were in force, and had not

been terminated up to and including the 29th

day of December, 1927, and in and by said

judgment, the defendant is estopped to allege

and claim otherwise. In said action in this

court, numbered 3075, the said defendant Ham-

mon Consolidated Gold Fields duly appeared

and the said judgment has been finally affirmed

on appeal by the United States Circuit Court

of Appeals for the Ninth Circuit, and the man-

date of said Circuit Court of Appeals affirming

said judgment has been duly filed in said cause

in this court."
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Thirtieth. The Court erred in making its special

finding No. 14 as follows

:

"14. The Kome Dredging Trust has, and its

trustees have fully done, and performed all

things provided by said contract, Exhibit One,

to plaintiff's complaint on their part to be done

and performed."

Thirty-first. The Court erred in making its spe-

cial findings numbered 15, 16, 17, 18, 19, 20, 21, 22,

23 and 24, and each thereof.

Thirty-second. The Court erred in making its

conclusion of law No. 1 as follows:

'*1. The contract, Exhibit One, to plaintiff's

complaint, is a valid and enforceable contract

of lease between the trustees of the Nome
Dredging Trust, as lessors, and defendant as

lessee, and said trust was not required by the

laws of Alaska to pay any corporate tax or to

file any papers to give it standing as an entity.
'

'

Thirty-third. The Court erred in making its

conclusion of law No. 2 as follows:

*'2. Said contract of lease was not surren-

dered or terminated as alleged by defendant in

its answer, but continued in full force and ef-

fect during the entire year of 1928, and was

still in full force and effect at the time of filing

plaintiff's complaint herein." [365]

Thirty-fourth. The Court erred in making its

conclusion of law No. 3 as follows:

*'3. The contract, Exhibit Two, to plaintiff's

complaint, is a valid and enforceable contract
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of lease originally made by E. E. Powell as les-

sor and Nome Dredging Trust and its trustees

as lessees. The obligations of Nome Dredging

Trust, and its trustees thereunder, have been

assumed by defendant by virtue of the provi-

sions of said contract Exhibit One."

Thirty-fifth. The Court erred in making its con-

clusion of law No. 4 as follows:

*'4. Said contract of lease, Exhibit Two, was

not surrendered or terminated as alleged by de-

fendant in its answer, but continued in full

force and effect at the time of filing plaintiff's

complaint herein."

Thirty-sixth. The Court erred in making its con-

clusion of law No. 5 as follows:

"5. There is due to plaintiff from defend-

ant on said contract of lease. Exhibit Two, the

whole of the royalty and/or minimum annual

payment, falling due on December 1st, 1928,

amounting to $25,000.00 and plaintiff is entitled

to judgment against defendant therefor on the

First Count or Cause of Action set forth in this

complaint herein, together with interest thereon

from December 1st, 1928, at 8% per annum and

costs of suit."

Thirty-seventh. The Court erred in making its

conclusion of law No. 6 as follows

:

"6. The contract. Exhibit Six to plaintiff's

complaint, is a valid and enforceable contract

of lease originally made by E. E. Powell as les-
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sor and Nome Dredging Trust and its ti-ustees

as lessees. The obligations of Nome Dredging

Trust, and its trustees thereunder, have been

assumed by defendant by virtue of the provi-

sions of said contract Exhibit One."

Thirty-eighth. The Court erred in making its

conclusion of law No. 7 as follows:

"7. Said contract of lease, Exhibit Six, was

not surrendered or terminated as alleged by de-

fendant in its answer, but continued in full

force and effect during the entire year of 1928,

and was still in full force and effect at the time

of filing plaintiff' 's compaint herein."

Thirty-ninth. The Court erred in making its

conclusion of law No. 8 as follows: [366]

"8. There is due to plaintiff from defendant

on said contract of lease. Exhibit Six, the whole

of the royalty and/or minimum annual pay-

ment falling due thereon on December 1st, 1928,

amounting to $10,000.00 and plaintiff is entitled

to judgment against defendant therefor on the

Second Count or Cause of Action set forth in

his complaint liei'cin, together with interest

thereon from December 1st, 1928, at 8% per an-

num and costs of suit. Let judgment be en-

tered accordingly for the total sum of $35,-

000.00 with interest tliereon from the 1st day of

December, 1928, at the rate of 8% per annum,

and costs of suit."

Fortietli. The Couit cri-cd in directing that

judginent l)c entered against the defendant in ac-

cordance with its findings filed herein.
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Forty-first. The Court erred in making, filing

and entering its final judgment herein dated Octo-

ber 23d, 1929, in favor of plaintiff and against the

defendant whereby it is adjudged that the plaintiff

have and recover from the defendant the sum of

$37,500.82, and costs taxed at $48.50 and interest

from the date of such judgment.

Dated Xome, Alaska, Nov. 14, 1929.

PILLSBURY, MADISON & SUTRO,
ROBERT L. McWILLIAMS,
O. D. COCHRAN,

Attorneys for Defendant.

Service by receipt of copy of foregoing assign-

ment of errors admitted this 14th day of Novem-

ber, at Nome, Alaska.

IRA D. ORTON,
LYONS and ORTON,

Attorneys for Plaintiff. [367]

[Endorsed] : Filed November 14, 1929. [368]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF COST AND SUPERSEDEAS
BOND.

On reading and filing the petition of the defend-

ant, Hammon Consolidated Gold Fields, for an or-

der allowing an appeal from the final judgment and

order made and entered herein on the 23d day of

October, 1929, to the United States Circuit Court of
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Appeals for the Nintli Circuit and for an order fix-

ing the amount of the cost and supersedeas bond

to be given by the defendant upon such appeal and

upon motion of O. D. Cochran, attorney for the de-

fendant, it is ordered that an appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from the final judgment and order made and

entered in the above-entitled court and cause on the

23d day of October, 1929, in favor of said plaintiff

and against said defendant be, and is hereby al-

lowed and that a certified transcript of the records,

orders, pleadings, and proceedings herein be forth-

with transmitted to the United States Circuit Court

of Appeals for the Ninth Circuit and it is further

ordered that the amount of cost and supersedeas

bond to be given by the defendant to the plaintiff

is hereby fixed in the sum of $41,000, and that when

such bond is given and approved by the Court, the

same shall operate as a cost and supersedeas bond

in this cause. [369]

Done in open court this 14 day of Nov. 1929.

G. J. LOMEN,
District Judge.

Service of the above order allowing an appeal is

admitted and receipt of copy thereof acknowledged

this 14 day of Nov., 1929.

IRA D. ORTON,
LYONS & ORTON,

Attorneys for Plaintiff.

[Endorsed] : Filed November 14, 1929. [370]
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, Hammon Consolidated Gold Fields, a cor-

poration, as principal, and G. R. Jackson, A. F.

Wright, J. D. Harlan, and O. D. Cochran, as sure-

ties, are held and firmly bound unto E. E. Powell,

the plaintiff above named, in the sum of $41,000.00

to be paid to the said E. E. Powell, his executors

or administrators, to which payment well and truly

to be made we bind ourselves and each of us jointly

and severally and our and each of our executors, and

administrators and assigns firmly by these presents.

Sealed with our seals and dated this 14 day of

Nov., 1929.

WHEREAS the above-named defendant has

taken an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit to reverse a judg-

ment made and entered in the District Court for

the Territory of Alaska, Second Division, on the

23d day of October, 1929, against defendant and in

favor of plaintiff in the sum of $37,500.82, interest

and costs.

NOW, THEREFORE, the conditions of this ob-

ligation is such that if the above-named defendant

shall prosecute said appeal to effect and answer all

costs and damages if he fail to make good his plea,

then [371] this obligation shall be void; other-

wise to remain in full force and virtue.
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Dated at Xonie, Alaska, this tlie 14 day of Xov.,

1929.

HAMMON CONSOLIDATED GOLD FIELDS.
By O. D. COCHRAN,

Its Attorney,

Principal.

G. R. JACKSON,
A. F. WRIGHT,
J. D. HARLAN,
O. D. COCHRAN,

Sureties. [372]

L^nited States of America,

Territory of Alaska,—ss.

G. R. Jackson, A. F. Wright, J. D. Harlan, and

O. D. Cochran, being each first duly sworn, each for

himself doth depose and say: That he is one of the

sureties who signed the foregoing bond on appeal

and that he is worth the sum of $21,000.00 over and

above all just debts and liabilities and exclusive of

property exempt from execution.

G. R. JACKSON.
A. F. WRIGHT.
J. D. HARLAN.
O. D. COCHRAN.

Subscril)ed and sworn to before me this 14 day of

Nov., 1929.

[Seal] J. G. K. 'iX)USSAINT,

Notary Public in and for the Territory of Alaska

My commission expires May 17, 1930.

The above and foregoing cost and supersedeas

1)1111(1 is li(^]'eby a])i)rov('(l and execution herein is
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hereby stayed pending the final determination of

this action upon appeal, and until further order of

the Court.

Done in open court this the 14 day of Nov., 1929.

G. J. LOMEN,
District Judge. [373]

Eeceived copy of the within bond.

IRA D. ORTON,
LYONS & ORTON,

Attys. for Pltf.

[Endorsed] : Filed November 14, 1929. [374]

[Title of Court and Cause.]

ORDER ENLARGING TIME TO AND IN-

CLUDING JANUARY 1, 1930, TO DOCKET
TRANSCRIPT OF RECORD.

Good cause appearing therefor, it is upon the mo-

tion of O. D. Cochran, Esq., attorney for the de-

fendant, ORDERED that the time for docketing

the transcript herein in the Ninth Circuit Court of

Appeals is hereby enlarged so that the same may be

docketed on or before the first day of January, 1930.

Dated at Nome, Alaska, this 16th day of Novem-

ber, 1929.

G. J. LOMEN,
District Judge.

[Endorsed] : Filed November 16, 1929. [375]
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Second Division,—ss.

I, Thos. D. Jensen, Clerk of the District Court of

the Territory of Alaska, Second Division, do hereby

certify that the foregoing typewritten pages, from

1 to 375, both inclusive, are a true and exact tran-

script of the summons, complaint, motion to make

definite and certain, motion to strike, demurrer to

complaint, minutes of court overruling demurrer,

answer, reply, stipulation waiving jury, opinion of

court, judgment, bill of exceptions, petition for ap-

peal, assignment of error, order allowing appeal,

bond, order enlarging time to docket transcript in

the case of E. E. Powell, Plaintiff, vs. Hammon
Consolidated Gold Fields, a Corporation of the

State of Maine, Defendant, No. 3100, this court,

and of the whole thereof, as appears from the rec-

ords and files in my office at Nome, Alaska; also

certify that the original citation on appeal is at-

tached to this transcript.

Cost of transcript, $160.10, paid by O. D. Coch-

ran, attorney for defendant.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said court this 21st

day of November, 1929.

[Seal] THOS. D. JENSEN,
Clerk. [376]
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[Title of Court and Cause.]

CITATION.

United States of America,

Territory of Alaska,—ss.

The President of the United States of America to

E. E. Powell, Plaintiff Above Named, GREET-
ING:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held at the city of

San Francisco, in the State of California, within

thirty days from the date of this citation, to wit, on

the 13th day of Dec, 1929, pursuant to an order al-

lowing appeal entered in the office of the Clerk of

the District Court of the Territory of Alaska, Sec-

ond Division, from the final judgment and order

filed and entered therein upon the 23d day of Octo-

ber, 1929, in that certain action wherein you, the

said E. E. Powell, are plaintiff and Hammon Con-

solidated Gold Fields, a corporation, is defendant

to show cause if any there be, why the said final

judgment and order rendered against the said de-

fendant in said order allowing appeal mentioned

should not be corrected and why speedy justice

should not be done to the parties in that behalf.

[377]

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the Supreme Court
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of the United States of America, this 14th day of

November, 1929.

G. J. LOMEN,
District Judge.

Attest my hand and the seal of the District Court

of the Territory of Alaska, Second Division, at the

Clerk's office at Nome, Alaska, this the 14 day of

Nov., 1929.

[Seal] THOS. D. JENSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

Service of the above and foregoing citation is

hereby acknowledged by receipt of copy thereof this

the 14 day of Nov., 1929.

IRA D. ORTON,
LYONS & ORTON,

Attorneys for Plaintiff. [,378]

[Endorsed]: No. 6024. United States Circuit

Court of Appeals for the Ninth Circuit. Hammon
Consolidated Gold Fields, a Corporation, Appellant,

vs. E. E. Powell, Appellee. Transcript of Record.

Upon Appeal from the United States District Court

for the Territory of Alaska, Division No. 2.

Filed December 23, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




